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DEPARTMENT OF THE NAvyY,

" Washington, January 7, 1910.
The following forms of procedure for courts, boards, etc., based
largely upon previous publications on the same subject, are approved
and published for the information and guidance of the naval service.
While the phraseology used need not be absolutely adhered to, yet
the procedure laid down should be strictly followed, as it has received
the Department’s approval and deviation therefrom may be fatally

irregular and erroneous. '
G. v. L. MEYER,
Secretary of the Navy.
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NOTES CONCERNING THE MANNER OF MAKING UP RECORDS.

Written legibly; corrections, etc.—Records of all kinds shall be writ-
ten neatly and legibly, whether by hand or on typewriter, without
erasures or interlineations, as far as practicable; but if corrections
should be necessary they shall, when made, be initialed by the judge-
advocate or recorder. An undue number of corrections or lack of
neatness in making them will be sufficient cause for returning a record
for rewriting. Both sides of the paper shall be used when written
by hand.

Numbering and marking of pages and documents.—The pages of the
record shall be numbered in the middle of the margin at the lower
edge. Documents relating to the organization of the court or board
shall be marked with capital letters and instruments of evidence with
numbers; all such marks must be boldly and distinctly made and
placed in the lower right-hand corner of the page or sheet.

Modifications of precept.—The modifications of the precept, or
convening order, are those which are signed and issued by the
convening authority, and they must not be confused with orders to
perform the duty on the court or board which are issued separately
by the Bureau of Navigation, the Commandant of the Marine Corps,
or convening authority, as the case may be. These modifications of
the precept must appear as a part of every record where changes
have been made in the composition of the membership.

Absence of members.—In case of the absence on authorized leave or
on other duty of members, a copy of the orders permitting or directing
such absence must be appended.

" Corrections to testimony.—When a witness makes corrections in his
testimony a note in red ink shall be made opposite the place in the
left-hand margin of the record. This note shall refer to the page
where the corrections are shown. )

Order in which documents appended.—In making up records each
document or exhibit shall be prefixed or appended, as may be required,
in the precise order in which it is introduced. All papers of a similar
_ character, such as reports on fitness, communications concerning
indebtedness, medical surveys, etc., shall be arranged together in
chronological order with the earliest coming first.

9



10 PROCEEDINGS OF A GENERAL COURT-MARTIAL.

Cover sheets.—A neat cover sheet shall be prefixed to the whole
record, following the appropriate form herein prescribed. At the end
of the record, following all appended documents, there shall be
attached one or more blank sheets to provide for the action of higher
authorities and as a protection to the record. The date on the front
cover sheet shall be the date when the court or board convenes.

Manner of binding record.—The record, before being forwarded to
the convening authority, must have all the pages, documents, and
exhibits securely bound together by at least two through fasteners at
the top margin, and care shall be exercised to see that the fasteners
are through every such page, document, and exhibit. If the exhibits
are objects which do not permit of being secured in the manner above
indicated, they shall be otherwise attached so as to prevent the pos-
sibility of loss.

Aid in preparation of record.—The several steps in the procedure
of any court or board may be assigned consecutive numbers by the
judge-advocate or recorder. Such numbers may then be used to
facilitate keeping the routine record of the case when there is no
stenographer, but they shall not appear in the smooth record.

Notes to be followed.—The notes interspersed through the general
court-martial procedure should be consulted as there is much therein
that applies as well to other courts and boards.

Index for lengthy cases.—If a general court-martial case, or that of
a court of inquiry, investigation, or board of investigation, exceeds
twenty pages in length, it shall be preceded by an index showing
upon what page each step of the trial and of the examination of the
several witnesses, giving their names, may be found; also, in case a
witness corrects his testimony, the pages where such correction is
referred to and where made.



GENERAL COURTS-MARTIAL.
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GENERAL COURTS-MARTIAL.

Incidents of a Trial by General Court-Martial.

. Court meets.

. Provost-marshal reports.

. Stenographer introduced.

. Accused introduced.

. Accused signifies wishes as to counsel.

. Counsel, if any, introduced.

. Precept and other documents relating to organization read.
. Challenge of members.

. Judge-advocate sworn by president.

. Members sworn by judge-advocate.

. Stenographer sworn by judge-advocate.

. Has accused received copy of charges and specifications? When?
. Court cleared to examine charges and specifications.

. Court opened and court’s decision announced.

. Accused asked if he is ready for trial (motions, etc.)

. Letter of transmittal and charges and specifications read.
. Arraignment (pleas).

. Prosecution begins.

. Prosecution ends.

. Defense begins.

. Defense ends.

. Rebuttal.

. Surrebuttal.

. Statements or arguments.

. Trial finished.

. Judge-advocate informs court as to previous convictions.
. Court cleared for deliberation on finding.

. Judge-advocate recalled to record finding.

. Court opened to receive evidence of previous convictions, if any.
. Court cleared for deliberation on sentence.

. Judge-advocate recalled to record sentence.

. Court opened.

. Adjournment.

13






CASE oF
Lievut. X Y. Z , U. S. Navy.
JUNE 21, 1909.

LA PO

RECORD OF PROCEEDINGS

OF A

GENERAL COURT-MARTIAL

CONVENED AT
THE NAVY-YARD, PHILADELPHIA, PA.,

BY ORDER OF _
THE SECRETARY OF THE NAVY,

Var. 1. convened on board the U. S. 8. Ohkio by order of the
Commander in Chief, U. S. Atlantic Fleet.

VAR. 2. at the naval station, Cavite, P. I., by order of the
Commandant of said station.

Var. 3. on board the U. 8. 8. by order of the Com-
mander in Chief, Squadron for Special Service.

VAR. 4. on board the U. 8. 8. by order of the Com-
mander of Third Division, and Commander in Chief Detached
Squadron, U. 8. Pacific Fleet.

Record in revision.—The proceedings in revision must form a separate and complete
record, which should be prefized to the record of which it Is a revision.

Copy furnished.

VaRr. Copy waived.
. 15
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FIRST DAY.

Navy-YArp, PHILADELPHIA, PaA.,
(U. 8. 8. Ohio, off ——),
Monday, June 21, 1909.
The court met at 10 a. m.

Hours of sessions.— A naval court-martial may hold sessions at any hour of the day,
as may be desirable.

Present:
Captain A—— B. C.——, U. S. Navy.
Commander D E. F , U. S."Navy.
Captain G HI , U. S. Marine Corps.
Lieutenant J K. L , U. S. Navy.
Lieutenant M N.O , U. S. Navy.
First Lieutenant P Q. R , U. S. Marine Corps, and
Lieutenant (j. g) S—— T. U——— U. S. Navy, mem-
bers, and First Lieutenant V——— V. W —, U. S.

Marine Corps, judge-advocate.

Sittings of court.—The court is required tosit from day to day, Sundays excepted,
until a sentence is given. An adjournment for a longer period than twenty-four hours
taken during the trial of a case before the court must appear on the record to be by
authority of the convening power. This requirement does not apply to adjournment
fram one case to another.

Proceedings not delayed. —When the proceedings of the court are once begun they
should not be suspended or delayed on account of the absence of any of the members so
long as five are present. If the court is reduced below that legal quorum, the convening
authority should at once be notified by letter, a copy of which should be appended to
the record.

Record of each case complete.—The record of proceedings of each case must be com-
plete in itself, without dependence on or reference to any other.

Senlor member Is president.—The senior member present is always president of the
court by virtue of his seniority.

Responsibllity of president.—The president is responsible for the trial being con-
ducted in the proper order and in accordance with law, Navy Regulations, and the
procedure hereln prescribed.

First Lieutenant C——— B. A———, U. S. Marine Corps, re-
ported as provost-marshal. ’

Detall of provost-marshal, etc.—Prior to the first meeting of the court, the president
should, If necessary or desirable, request the commandant or the senior officer present
to appoint a provost-marshal and an orderly for the court.

F E.D , clerk (stenographer, interpreter) entered.
The accused entered and stated that he wished to have Ensign
I H. G , U. S. Navy, act as his counsel; the request was

granted and counsel entered.
8483—10—2 17



18 PROCEEDINGS OF A GENERAL COURT-MARTIAL.

Counsel for accused.—When the accused has no legal adviser, the commandant of

the navy-yard or station, the commander in chief, or the senior officer present, within

, whose jurisdiction the court sits, shall, if the d so req , detail a suitable officer
to act as his counsel. If there be no such officer avallable, the fact shall be reported to
the convening authority for actlon.

Dutlesof connsel.—An officer so detalled shall perform such duties as usually devolve
upon counsel for defendant before clvil courts in criminal cases. As such he should
guard the interests of the accused by all honorable means known to the law, so far as they
are not inconsistent with military relatlons.

Accused advised of rights.—Fnlisted men to be tried shall be particularly advised
of their rights in the premises, and counsel detailed for them, if practicable, unless they
explicitly state that they do not desire such assistance.

VAR. 1. — stated that he did not wish counsel.

VAR. 2. stated that he desired counsel, and the comman-
dant (commander in chief) (senior officer present) was requested by
the court to detail an officer to act as such. (This in case a detail has
not already been made.)

(Should the judge-advocate require counsel.) The judge-advocate
read the appointment, copy appended, marked “——,” by the At-
torney-General, of Mr. A——— A. A———— to act as counsel to
assist the judge-advocate. Mr. A——— entered.

VAR. The judge-advocate read an order from the convening au-
thority, copy (original) appended, marked ‘“‘——,” directing Lieut.
B B. , U. 8. Navy, to act as counsel to assist the
entered.

The judge-advocate read the precept (and modifications thereof),
copy appended, marked ‘‘——.”

Marking documents.—For convenience, all documents relating to the organization of
the court shall be marked with capital letters, as “‘A,”” ‘“B,” *‘C,” etc.; and all those
which are instruments of evidence shall be marked with numerals, as ‘‘1,” 2, «3,”
etec. Care shall be taken that allsuch marks are distinct, and they shall be placed at the
lower right-hand corner of the page or sheet. The pages of the record shall be numbered
in the middle of the margin at the lower edge.

Coples.— All copies of documents or papers shall be certified by the judge-advocate.

Reading of papers, etc.—When the record states that a paper, document, or tes-
timony was read, it Is to be understood that it was read aloud.

Disposition of precept.—The original precept should be kept until the court is
dissolved and then forwarded to the convening suthority.

Changes in the court.—Changes in the composition of the court can legally be made
only by the convening authority, and no officer Is empowered to sit as a member or
Judge-advocate except In obedience to an order signed by such authority and addressed
to the president of the court. All such orders must, equally with the precept, be read to
the accused and duly marked coples appended to the record.

Orders to members and judge-advocate.—A member or judge-advocate becomes or
is relieved as such only by order of a lawful convening authority. T wo orders are Issued
In each instance; one, the order of appointment or relief, issued by the convening
authority, is sent direct to the president of the court; the other, issued by the authority
which detalls him to duty, :s sent through official channels to the officer himself who Is
appointed or relleved. The order from the convening authority is a part of the court’s
records and a copy of it must be attached to the record of each case tried and to which it
pertains; it is the only authority for a member or judge-advocate to act as such during s

trial.

]udge-advocat;e. Lleubenant B

VAR. (In case any member or members are absent add) and the
medical certificate (detachment, etc.), in the case of , COpY
appended, marked, ‘‘——," (or, and the letter from explain-
ing his absence) is appended, marked *‘—."




PROCEEDINGS OF A GENERAL COURT-MARTIAL. 19

Absence of members.—No member of a general court-martial shall, after the proceed-
ings are begun, absent himself therefrom except in case of sickness or of an order to goon
duty from a superior officer, on pain of being cashiered.

Order from superior.—In case of an order from a superior officer the provisions of the
Navy Regulations (Instructions for Officers in General) shall be complied with. The
report of the circumstances shall be forwarded by the member receiving such order to
the convening authority through the president of the court, and a copy of such report
shall be attached to the record of each case to which it applies.

Illness of member.—In case & member is sick, he shall, if able, request the attending
medical officer to report the fact of his sickness to the convening authority and such
request shall be complied with. The report shall be forwarded through the president of
the court, and a copy thereof shall be attached to the record of each case to which it applies.
‘When the member is able to resume his duties, the attending medical officer shall report
such fact in the same manner as above prescribed.

Detachment from ship or station.—The detachment of an officer from his ship or
station does not, of itself, relieve him from duty as a member or judge-advocate of a gen-
eral court-martial; special orders for such rellef are necessary.

Procedure in case of absence.—In a case of compulsory temporary absence, the court
may excuse the member so absent from further attendance upon the case then pending,
provided there still remain the legal number of members present; but should that not be
deemed possible or advisable, the requirements of the forty-seventh article of the Articles
for the Government of the Navy shall be strictly complled with.

Absence of judge-advocate.—The temporary absence of the judge-advocate at any
time during the progress of the trial does not invalidate the proceedings, but as the court
has no authority to detail any person to act as judge-advocate, it must, in case of his
incapacity, adjourn from day to day, until he is able to resume his duty or a successor is
appointed by the convening authority.

The accused stated that he did not object to any member present.

VaR. 1. The accused objected to Lieut. J. K.L——U.8.
Navy, because (here state reason).

The challenged member replied
reply).

The court was cleared, the challenged member also retiring. (It
is not compulsory, but it is customary, for the challenged member
to withdraw).

When opened, all parties to the trial entered, the president an-
nounced that the objection of the accused was sustained, and Lieut.
J K. L was excused from serving as a member in this
case (or, the president announced that the objection of the accused
was overruled).

(Should the accused wish to examine the challenged member.)
Upon request of the accused the challenged member was called and
examined.

(Examination as hereinafter given for the defense.)

(Should the accused wish to support his challenge by the evidence
of witnesses.) , & witness for the accused, declared as follows:

(or, did not desire to

The accused did not object to any other member. (Or,
next objected to .) (Same procedure as above.)

VAR. 2. The judge-advocate objected to X

(Same procedure as in challenge by the accused, except that
declarations are taken as hereinafter given for the prosecution.)

The judge-advocate did not object to any other member. (Or,
next objected to 2)

Judge-advocate not challenged.—The judge-advocate may not be challenged on any
grounds.

Time for challenge.— As a general rule, whatever objection elther party may have to
make to the personnel of the court should be made before the court is sworn; but at any




20 PROCEEDINGS OF A GENERAL COURT-MARTIAL.

stage of the proceedings prior to the finding, any member may be challenged by either
party for cause not previously known.

Court’s declsion final.—The court’s decision as to the validity of a challenge can not
be opposed by either party.

If court reduced below quorum,.—If, by challenge, the court is reduced below the
legal quorum, the convening authority must be notified by letter or telegram and the
court adjourn in that case. A copy of the communication must be appended to the
record.

The judge-advocate, each member, and the clerk (stenographer,
interpreter) were duly sworn.

Acts of court before being sworn.—Until a court is duly sworn according to law, it
is incompetent to perform any judicial act, except to hear and determine challenges
against its own members.

How oaths administered.—The oaths shall be administered as follows: First, to the
judge-advocate by the president; next, to the members by the judge-advocate; and
last, to the clerk, etc., by the judge-advocate. ’

Oath administered to judge-advocate.—You, A B , do swear (or affirm)
that you will keep a true record of the evidence given to, and the proceedings of, this
court; that you will not divulge or by any means disclose the sentence of the court until
it shall have been approved by proper authority; and that you will not, at any time,
divulge or disclose the vote or opinion of any particular member of the court, unless re-
quired so to do before a court of justice in due course of law.

Oath administered to members.—You, A B——, do swear (or affirm) that
you will well and truly try, without prejudice or partiality, the case now depending,
according to the evidence which shall come before the court, the rules for the government
of the navy, and your own conscience; that you will not, by any means, divulge or dis-
close the sentence of the court until it shall have been approved by proper authority;
and that you will not, at any time, divulge or disclose the vote or opinion of any par-
ticular member of the court, unless required so to do before a court of justice in due course
of law.

Oath administered to stemographer (clerk, reporter).—You, A—— B——,
swear (or affirm) faithfully to perform the duty of stenographer (clerk, reporter) in aiding
the judge-advocate to take and record the proceedings of the court, either in shorthand or
ordinary manuscript.

Oath administered to interpreter.—You, A. B , swear (or affirm) faith-
fully and truly to interpret or translate in all cases in which you shall be required so to
do between the United States and the accused.

The accused stated that he had received a copy of the charges and
specifications preferred against him (here state when).

Copy forwarded to accused.—The copy is sent to the accused by the convening
authority through the usual official channels. Facts as to the delivery may be obtained
from the commanding officer under whom the accused is serving.

Denial of accused as to receipt.—If the accused denies having received a copy, evi-
dence to establish the fact may be introduced.

Var. The judge-advocate read a letter from the convening author-
ity authorizing and directing him to make a change (or changes) in
the specifications, and stated that the same had been made both in
the original and in the copy in the possession of the accused. (See
also under defense as to entering a nolle prosequi.)
Coples of charges, etc., for court.—The judge-advocate shall, for the convenience of
the court, place upon the table several copies of the charges and specifications on which
the accused is to be tried. R
Judge-advocate to inform court of errors.—In case the judge-advocate should note
any technical or other errors in the specificatlons, he shall, before withdrawing, bring
them to the attention of the court.

The court was cleared.

Court to examine chargesand specifications.—At this stage the court should critically
examine the charges and specifications to see that they are in due form and technically
correct. When the court goes on record as having so found them it thereby asserts that
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they are legally and properly drawn, that they conform to the requirements of the law
and regulations, and that the specifications sustain the charges.

Alteration of errors.—After a charge and specification has been signed by the proper
authority and ordered to be investigated, it is not competent for any person to make
alteration thereln without first having obtained the consent of such authority, except
that the judge-advocate may correct manifest clerical errors.

Technical and clerical errors.—Technical errors are, in general, those which the
charges and specifications disclose and which would be sufficient to sustain a demurrer
or special plea; such as charge not supported by the specification, uncertainity as to
time or place of offense, lack of jurisdiction of the court, ete. Clerical errors are those of
spelling, punctuation, etc., correction of which does not alter the facts.

Authorized changes made by judge-advocate.—Should the convening power anf

. thorize the judge-advocate to amend legal defects In the charges and specifications before
the accused is called upon to plead, it is to be understood that in doing so the judge-
advocate Is strictly responsible that the facts are not changed nor the legal responsibil-
ities weakened. He shall on every occasion communicate to the accused any alteration
in the charges which were delivered to him at the time of his arrest, as soon as possible
after such alteration shall have been made.

When opened, all parties to the trial entered, and the president
announced that the court found the charges and specifications in due
form and technically correct.

VAR. the president announced that the court having found
the specifications (or as the case may be) not in due form, had sent
a communication to the convening authority, copy appended,
marked ‘“——"’ and would await a reply. The court adjourned
(took a recess) until

The court met pursuant to adjournment (reassembled at the ex-
piration of the recess). Present:

The charges and spec:ﬁcatlons havmg been retumed to the court,
it was cleared to examine them.

‘When opened, all parties to the trial entered; the judge-advocate
was directed to correct the copy in the hands of the accused to cor-
respond with the charges and specifications just received from the
convening authority (with the charges and specifications corrected by
direction of the convening authority); or

It wasannounced that the court would proceed with the trial on the
charges and specifications as originally received; copy of letter from
convening authority appended, marked *‘—."

The accused stated that he was ready for trial.

Var. 1. The Judge-advocate requested a postponement of the
trial (here state reason).
The court was cleared. When opened all parties to the trial en-

tered.
The court adjourned to meet to-morrow at —— o’clock. (Or)
entered, and the president announced that the court had de-
cided to proceed with the trial.

VAR. 2. The accused requested a postponement (here state rea-
son). The court was cleared, etc. (Continue as when postponement
requested by judge-advocate.)
Application for postponement.—An application to suspend the proceedings of a8

court for a longer period than from day to day, Sundays excepted, must be referred to
the officer convening the court, who alone has authority to grant the request.

No witnesses were present.
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Var. All witnesses were directed to withdraw.

Warning as to withdrawal.—Before the charges and specifications are read to the
accused, the court should warn all witnesses to retire from the room and not to return
until officially called. This warning should be repeated daily at the beginning of the
session.

The judge-advocate read the letter of transmittal, and the charges
and specifications, originals prefixed, marked ‘ ” and “——)
and arraigned the accused as follows:

Questions and answers distiret.—The questions constituting the arraignment and
the answers thereto, if any be given, must be distinctly recorded.

Q. Lieut. X Y. Z , you have heard the charges and
specifications of charges preferred against you; how say you to the
specification of the first charge, guilty or not guilty ?

A. Not guilty (guilty) (the accused stood mute).

Q. To the first charge, guilty or not guilty?

A * * *
Q. To the first specification of the second charge, guilty or not
guilty ?

A * *x *
Q. To the second specification of the second charge, guilty or not

guilty?
A * * x
Q. To the second charge, guilty or not guilty?
A. * %k X

Procedure on plea of gullty.—Should the accused plead either ¢ guilty” or ““gullty
in a less degree than charged,” the president shall warn him that he thereby precludes
himself from the benefits of a regular defense by the former plea, and as to the acts con-
fessed by the latter. (See ‘' Statement inconsistent with plea,” p. 144.)

Evidence in extenuation.—After the above warning, should the accused persist in a
plea of guilty, the court, before proceeding to deliberate and determine upon the sentence,
shall allow him to urge anything he may desire to offer in extenuation of his conduct, to
call witnesses as to character, and to offer any other evidence of a strictly palliative
nature; and the judge-advocate shall have the right to cross-examine such witnesses and
to introduce evidence In rebuttal.

Evidence after plea of gullty.—As by the plea of guilty everything alleged is
admitted, no evidence shall, when such plea is offered, be taken by the prosecution,
unless in the judgment of the court such course be necessary in order to show all the
clrcumstances of the offense either in mitigation or aggravation. (See p. 143.)

Not gullty, stands mute, etc.—If the accused stand mute, or if, after making objec-
tions to the court which it overrules, he refuse to offer evidence or to make any defense,
the trial shall proceed as if he had pleaded not guilty. .

Change of plea.—The accused may, at the discretion of the court, be allowed at any
time before the trial is finished to substitute for a plea of gullty or guilty in a less degree
than charged, a plea of not guilty, or vice versa.

Plea in bar of trial.—Pleas in bar of trial are sometimes submitted by the accused for
the consideration of the court. These may be either to the jurisdiction of the court or
speclal pleas which go to the merits of the case. W hatever such plea may be, it must be
fully recorded in the proceedings. If a written statement of the plea be handed into
court, it shall be read and appended to the record.

Procedure after plea in bar.—If the plea be admitted as valid, an extract from the
proceedings of the court shall be forwarded to the convening authority for his informa-~
tion; but if the plea be considered as invalid, the decision of the court shall be communi-
cated to the accused upon court being opened, it shall be duly recorded, and the trial
shall proceed.
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Plea of former jeopardy.—The jeopardy of the law means a real peril, originally of
life or limb, and always of substantial punishment or penalty. A fundamental idea is
that there must be a trial upon an indictment for an offense, or upon some equivalent
charge and presentment, as by a court-martial, submitting a definite issue and involving
conviction or acquittal. The person must be in danger of condemnation; a mere inquiry
or other informal proceeding (informal in & judiclal sense) ending in a reprimand, does
not satisfy either element of the principle of second jeopardy. Of course, if there is a
trial in some form, which might result In conviction and punishment, the jeopardy is
none the less complete and valid as a bar to another trial because, in fact, it issues in a
simple rebuke; for absolute acquittal, if the peril is real, is equally & bar. This ples is,
therefore, a valid bar when the accused has been duly prosecuted before a court-martial
to a final conviction or acquittal; he may, however, walve objection to a second trial.
(25 Opins. A. G., 623.)

Plea of i11egal arrest.—Failure to conform to the provisions of article 43 of the Articles
for the Government of the Navy is sometimes pleaded in bar of trial on the ground that
the accused was not furnished with a true copy of the charges and specifications at the
time he was put under arrest. Such & plea in bar has no validity, the Supreme Court
of the United States baving decided that the word ‘‘arrest,” as used in that article,
does not relate to the preliminary arrest or detention of an accused person awaiting
the action of higher authority to frame charges and specifications and order a court-
martial, but to the arrest resulting from preferring the charges by the proper authority
and the convening of a court-martial.

Pleading less degree.—In case the charge is ‘‘ desertion’’ and the accused desires to
admit the offense of ‘‘absence without leave’” only, the proper form of pleading, if the
facts set forth in the specification are true except as to intent and the accused desires
to admit them without proof, is as follows: To the specification—Guilty except to the
'words ‘‘desert”” and ‘‘in desertion,” and to those words, not guilty; and for the
excepted words should be substituted, respectively, the words ‘‘ absent himself with-
out leave” and ‘“so absent’’ and to such words, guilty. To the charge—Guilty in a
less degree than charged, gullty of absence without leave.

Rejectionr of plea.—If, after a plea of guilty in less degree, the court decides to proceed
with the trial of the accused for the greater offense with which he is charged, such plea
in less degree shall be rejected and the accused advised by the judge-advocate to substi-
tute a plea of ‘‘nat guilty.” Should the accused decline to plead thus, as advised, the
court shall direct the trial to proceed as if the plea of ‘‘not guilty ’ had been entered, and
the prosecution shall then be put to the proof of every allegation contained in the speci-
fication. Save In exceptional cases, a court-martial should try the accused for the offense
as coarged.

VaR. 1. The accused pleaded in bar of trial saying (here give plea
if oral). Or, — and submitted a written plea, which was read
by him (his counsel) (the judge-advocate), appended, marked
“" "

The accused stated that he had no testimony to introduce in sup-
port of his plea.

Or, a witnees on behalf of the accused in support of his plea entered
and was duly sworn. (The testimony is taken in the same manner
as hereinafter given for the prosecution; arguments may then be
made as at the end of the trial, the accused having the opening and
cloeing.) (Continued as in Var. 2.)

Var. 2. (When no testimony is introduced, but the accused or
counsel wishes to submit a written or oral argument in support of
plea.)

The accused (counsel) (judge-advocate) read an argument in sup-
port of the plea by the accused, original appended, marked ‘‘——;"
(or) the judge-advocate did not desire to reply; (or) the judge-
advocate requested until in order to prepare hisreply, where-
upon the court adjourned (took a recess) until

(Also, continued from Var. 1.)

The court was cleared. When opened all parties to the trial en-
tered and the president announced that the court overruled the plea,
and the judge-advocate asked the accused if he had any further plea
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in bar to offer. He replied in the aflirmative and (same as before),
or he replied in the negative, and the judge-advocate arraigned the
accused.

*Q. (Same as before.) (Or)

When opened, all parties to the trial entered and the president
announced that the court decided that the plea by the accused was

valid.
The president thereupon addressed a communication to the con-
vening authority, copy appended, marked ‘‘——’ transmitting

an extract from the proceedings of the court stating that the accused
had submitted a plea in bar (state plea) which the court had decided
was a valid one.

VaR. a. (If the accused pleads guilty, etc.; see notes following
arraignment, ante.) The accused was duly warned as to the effect
of his plea, and persisted therein. (This warning will, of course,
not be given when, as may sometimes be the case, the prosecution
intends, notwithstanding the plea of guilty, to introduce evidence
to show the degree of criminality involved.)

The accused persisted in his plea.

VAR. b. The accused withdrew his plea of guilty and was rear-
raigned as follows: * * *

Arraignment.—The arraignment is the beginning of the trial.

In cases of desertion.—It has not Infrequently happened that enlisted men charged
with desertion have, in connection with a plea of guilty, made a statement disclaiming
having had, in absenting themselves, any intention of abandoning the service and stating
facts which, if true, constitute absence without leave only. In such & case the accused
can not, in general; fairly be convicted of desertion in the absence of an investigation.
(Opins. J. A. G. Army, 1992.) When such conditions arise, the president of the court
should direct the judge-advocate to change the plea to not guilty.

Trials in joinder.—When two or more persons are tried in joinder they should be
separately arraigned, the questions constituting each arraignment and the answers
thereto being separately recorded; and throughout the trial the accused persons should
severally be given the same opportunity to answer, plead, make objections, examine, be
examined, submit a written defense or statement, etc., and the fact should in every
instance be entered upon the record with the same particularity, as in the ordinary case
of the trial of one person only, for which provision is made in these forms of procedure.

The prosecution began.

Lists of witnesses.—The judge-advocate shall, prior to the trial if practicable, call
upon the accused for a list of the witnesses he wishes summoned for his defense, and
shall at the same time furnish him a list of the witnesses who are to appear against him.
It is to be understood, however, that neither party is precluded from calling further
witnesses whose attendance may, during the course of the trial, be found necessary to
the proper administration of justice.

Member or judge-advocate as witness.—If any member of the court or the judge-
advocate is required to testify for the prosecution he should be the first witness called.
Should the president of the court become a witness, the oath or affirmation shall be
administered to him by the member next in rank who shall preside during the progress
of hisexamination. Ifthejudge-advocate be a witness he shall record his own testimony

" unless the employment of a clerk or stenographer has been authorized. When a member
or the judge-advocate has completed his testimony an entry shall be made to the effect
that the witness resumed his seat as member or judge-advocate.

Exception as to competency of witness.—Should either party take exception to the
competency of any witness, such exception must be stated in open court and, together
with the decision of the court thereon, must be fully recorded in the proceedings.

Examination of witness to whom exception made.—If either side objects to the
competency of 8 witness he may be examined relative thereto before he is regularly sworn
as a witness, in which case the following oath should be administered:

Oath administered on toir dire: You swear (or aflirm) that you will true answers
make to questions touching your competency as a witness in this case: So help you God
(or, this you do under the pains and penalties of perjury).
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When exception should be made.—As ageneral rule the exception to the competency
of a witness shall be stated before he is sworn, but at whatever stage of the trial the
incompetency of the witness appears, if the court decides that the objection to his com-
petency is valid, it may arrest the evidence and disregard his testimony.

Reading of charges to witmess.—Before a witness is examined, the general charges
may be read to him, if the court thinks proper; but the specifications shall not be read to
him, particularly when they are so worded as to instruct him how to answer, or to make
known to him the minute facts of the case.

A witness for the prosecution entered and was duly sworn.

Oath administered to witness.—You do solemnly swear (or affirm) that the evidence
you shall give in the case now before this court shall be the truth, the whole truth, and
nothing but the truth, and that you will state everything within your knowledge in
relation to the charges: 8o help you God (or, this you do under the pains and penalties
of perjury).

Examined by the judge-advocate:
. What is your name, rank (rate), and present station$

Q
* ¥ Xk
. Q. As whom do you recognize the accused?
* % %

Questions numbered.—The questions asked each witness shall be numbered con-
secutively throughout his examination. If the examination is interrupted by recess or
adjournment and is resumed when the court reassembles or reconvenes, the numbering
shall be continued. 1If, however, the first examination of the witness is completed and,
later in the trial, he is recalled, the numbering of the questions asked on this later exami-
nation shall begin anew.

Answers paragraphed.—All answers of a witness shall begin a new paragraph, as
herein shown.

Leading questions.—In the direct examination leading questions are not permitted
except (1) questions as to identification. (2) Introductory questions, (3) questions tending
to ald a defective memory, and (4) questions to a witness who appears to be hostlle to the
party that called him. But, especially in cases where identification is an important
element fn the case, a witness should not be asked if he recognizes the accused as such
and such a person, giving his name, unless the accused has already been sufficiently
identified.

Direct examination.—All the testimony desired and obtainable from the witness
should be drawn from him in the direct examination. The court may or may not permit
8 subsequent direct examination on matters not previously touched upon. (Winthrop
Abridg., 138.)

3_Q.* * ok

Vag. This question was objected to by the accused (a member)
on the ground (here state reason).

The judge-advocate replied (here give reply).

The court was cleared. When opened all parties to the trial en-
tered and the president announced that the objection by the ac-
cused (a member) was sustained.

(Or) announced that the court overruled the objection.

(If objection is overruled.)
3. Q * %k %
A % * %

Cross-examined by the accused (counsel):

_Q.***
* ¥ Xk

Cross-examinatiou.—The object of cross-examination is to test the credibility of the
witness.

Leading questions.—Leading questions and also questions that are not relevant are
permitted on cross-examination, provided their purpose is to test (1) the witness’ power
of observation, (2) his accuracy of 'y, or (3) the ion of his statements with
each other or with the attendant clrcumstances.

b




26 PROCEEDINGS OF A GENERAL COURT-MARTIAL.

Reexamined by the judge-advocate:

37.Q. % * *
A * * x
Recross-examined by the accused (counsel):
45. Q. * *
A *x *x *
Examined by the court:
51. Q. * * *

A * *x *
Var. 53. Q. Question by a member: * * #*

This question was objected to by the accused (judge-advocate) on

the ground (here state reason).

The court was cleared. When opened all parties to the trial en-
tered and the president announced that the court sustained the

objection of the accused (judge-advocate).
Or)

question by the court.)

53. Q. * * *
A * * %

announced that the court overruled the objection of
the accused (judge-advocate). (The question then becomes a

Var. 1.
to question No. —, the words “———

Questions of members.—All questions originating with members, and which have
been received, are recorded as ‘‘ by the court,” but when made the subject of discussion
and rejected they are recorded as ‘‘by a member.”’

Character of members’ questions.—A member may put such questions as he desires;
though, since members must be impartial and without prejudice, questions by them
should, in general, be for the purpose of making clear the meaning of testimony already
given. (Winthrop Abridg., 108.)

How questions asked.—A question by a member may be put directly to a witness
without submitting it firsf to the court; if, however, it is objected to and ruled out it
must be recorded as ‘‘by a member.” It is generally preferable to submit the questions
to the court before they are asked.

The witness verified his testimony, was duly warned, and with-

Testimony of witness read.—The recorded testimony of a witness shall be read to or
by him in order that he may verify, correct, or amend it. If this method is not con-
venient, the procedure shown in Var. 3, below, shall be followed.

Warning to witness.—Before a witness withdraws from the court room the president
shall warn him not to converse upon matters pertaining to the trial during its contlnu-
ance. This warning shall be omitted in the case of members, the judge-advocate, accused,
and counsel if they are called as witnesses.

Omission of step in examination.—If any step in the examination of a witness is
omitted by reason of the fact that the party whose turn it is to examine does not desire
to ask any questions, the record must show by a suitable entry that an opportunity was
afforded; thus, ¢ The accused did not desire to cross-examine,” ete.

corrected his testimony as follows: Page —, answer
--"" changed to “
,”’ and as thus amended was read, pronounced by him cor-

rect, and, after being duly warned, he withdrew.

VAR. 2. and then resumed his seat as judge-advocate (presi-
dent, member).

VAR. 3. At the request of the judge-advocate the witness was
directed to report to-morrow at — o’clock —. m., to correct or verify
his testimony, and, after being duly warned, he withdrew.
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/" Direction to witness.—This direction isgiven in order that the witness may correct,
amend, or verify his testimony on the next or some future day, when it is not convenient
to have him do so immediately at the conclusion of his examination.

Manner of correcting testimony.—Upon the reappearance of the witness at the time
indicated, the correction, amendment, or verification may be accomplished in either of
two ways. First, the witness may be present during the reading of so much of the record
as contains his testimony, and, at the conclusion of such reading, make any necessary
changes or verify it; or,second, he may be furnished with so much of the record, or a copy
thereof, as contains his testimony, thus enabling him to reconsider and revise the same,
after-which he is called before the court to correct, amend, or verify it. The latter method
is recommended.

. Manner of recording corrections.—In recording corrections or amendments made by

8 witness no erasure or obliteration of his original testimony is permitted. The correc-
tion or amendment desired, and any remarks made by the witness in connection there-
with, are to be separately and distinctly entered on the record.

Corrections indicated in red ink.—When a witness amends his testimony, as above
directed, a marginal note shall be made in red ink opposite the testimony which is
changed. This note shall give the amendiment, if brief, or shall refer to the page of the
record where the correction may be found. (As, ‘“See correction, p. —.”)

Examination upon corrections.—If the correction or amendment is material, the
witness may be cross-examined thereon.

The court took a recess until — p. m.

The court reassembled at the expiration of the recess. Present:
All the members, the judge-advocate, the stenographer, the accused
and his counsel.

Recess or adjournment.—When the business of the court is suspended from one day
to the next, or for a longer period, the record should show that the court adjourned until
the time agreed upon; but when the period of suspension of business is from one part of a
day to another part of the same day, the record should show that a recess was taken for
the time mentioned.

Var. 1. The court adjourned to meet to-morrow, Saturday (or if
Saturday, to meet Monday), at — o’clock a. m.

VaR. 2. The judge-advocate stated that , & material
witness, had not appeared, and requested the court to adjourn until
to-morrow morning. The court adjourned to meet, etc.

Dutyofoficeror enlisted man when summoned toappear.—An officer or enlisted man
who Is duly summoned must appear and testify, and any such person who refuses to
give evidence, or to give it in the manner required by the Articles for the Government
of the Navy, or who prevaricates or behaves with contempt to the court, may be sen-
tenced by the court to imprisonment for any time not exceeding two months.

Witness on waiting orders or leave.—Whenever the judge-advocate of a court-
martial convened within the limits of the United States has occasion to summon as
witness an officer who may at the time be on waiting orders or on leave, he shall, at the
same time, notify the Bureau of Navigation or the Commandant of the Marine Corps, as
the case may be, of the fact that the summons has been issued; and he shall send a similar
notice when such officer is discharged from further attendance on the court.

Civilian witnesses.—A naval court-martial or court of inquiry has power to issue
like process to compel witnesses to appear and testify which United States courts of
criminal jurisdiction within the State, Territory, or district where such naval court
shall be ordered to sit may lawfully issue. (Act of Feb. 16, 1909.)

When witness gullty of misdemeanor.—Any person duly subpceenaed to appear as a
witness before a general court-martial or court of inquiry of the navy who willfully
neglects or refuses to appear, or refuses to qualify as a witness or to testify or produce
documentary evidence which such person may have been legally subpcenaed to produce,
shall be deemed guilty of a misdemeanor, for which such person shall be punished on
information in the district court of the United States. This does not apply to persons
residing beyond the State, Territory, or district in which such naval court is held.
(Act of Feb. 16, 1909.)

When witness need not answer.—No witness shall be compelled to incriminate
himself or to answer any question which may tend to incriminate or degrade him.

(See also notes after ‘‘ Subpcena for civilian witness.’””)

The court adjourhed to meet ———.
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SECOND DAY.

Navy-Yarp, PEHILADELPIIA, Pa.,
Tuesday, June 22, 1909.
The court met at 10 a. m.
Present: All the members, the judge-advocate, the stenographer,
the accused and his counsel.
No witnesses were present.

Var. All witnesses were directed to withdraw.

The record of proceedings of yesterday (the first day of the trial; or
Saturday) was read and approved.

Reading record.—In reading the record of the court, the salient features of the pro-
ceedings only need be read; it Is not necessary to read the testimony recorded nor the
various interlocutory arguments of counsel. The court’s rulings, however, on questions
submitted for decision should be read. :

Var. 1. Present: All the members except Also
present: The judge-advocate, the stenographer, the accused and his
counsel.

VAR, 2. Present: All the members except — —; the med-
ical certificate accounting for his absence was read and appended,
marked ‘“——"" Also present: The judge-advocate, the stenog-
rapher, the accused and his counsel.

Procedure in absence of members.—If the absence of a member reduces the court
below the legal minimum, an adjournment should be taken until the next day, or over
Sunday, as the case may be, unless it app that the ab of the member may he
protracted, In which case the president should advise the convening authority of the

facts.
VaR. 3. Present: All the members, the judge-advocate, the stenog-
rapher, the accused and his counsel. Lieut. J K. L ,

U. S. Navy, who was absent yesterday when the court was organized,
~ appeared and stated (heregivestatement).

The court accepted the explanation.

The accused stated that he did not object to this member. (Should
he object, proceed as under challenge.)

Lieut. J K.L——— U. S. Navy, was duly sworn.

No witnesses were present.

The record of proceedings of yesterday was read and approved.

Each witness, who had been examined during the absence of Lieut.
J; K. L , was called before the court, informed that his
oath previously taken was still binding, heard his own evidence read,
and, Lieut. L not desiring to question him, he pronounced his
testimony correct and withdrew.

(Should Lieut. L wish to examine the witness, or should any
of the other parties to the trial wish to question him on any correction
he may have made in his testimony, proceed as if he were a new wit-
ness about to be examined.)

VAR. 4. Present: All the members except Commander D E.
F , U. S. Navy, whose absence is accounted for by the medical
certificate previously read and appended.

The judge-advocate read an order from the convening authority
relieving Commander D E.F , U. S. Navy, and appoint-
ing Surg. M. L. F——— U. S. Navy, as a member of the court.
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Procedure upon seating of new member.—In the case of a member of the court
appointed and taking his seat as such after the trial has begun, the procedure will be
similar to that set forth in variation 3 as regards challenge, hearing reading of record of
proceedings of trial to date, and also the evidence given by and the further examination

of former witnesses.

Var. 5. Present: All the members, the stenographer, the accused
and his counsel. The judge-advocate being absent, the court ad-
journed until to-morrow, the — instant, at 10 a. m.

Jndge-advocate's absence protracted.—As the court has no authority to detall a
Judge-advocate, it shall, if the latter’s absence is likely to be protracted, notify the con-

vening authority of such ab

VaRr. 6. (In case of promotion of member or judge-advocate since
precept was issued.)

The judge-advocate read a communication, copy appended,
marked ‘‘——,” from the Bureau of Navigation, Navy Department,
addressed to Lieut. Commander J K. L———, transmitting to
him his commission as a lieutenant-commander in the navy.

VAR. 7. The record of proceedings of yesterday was read and ob-
jected to by the accused (a member) (the court), inasmuch as (here
state reason). The court was cleared. When opened, etc. (if
objection is sustained), the record was corrected so that ‘‘——"'
on page — shall read “‘———.”’

With this correction the record was approved.

VaR. 8. At the request of the judge-advocate, who stated that the
record of the proceedings of yesterday, the — day of the trial, was not
ready, the court took a recess until ———; or, the court decided to
postpone the reading of this record until such time as it shall be
reported ready, and in the meantime to proceed with the trial.

VaR. 9. During the reading of so much of the record as contained
the testimony of , he was called before the court and,
having been informed that the oath previously taken was still bind-
ing, stated that he desired to make the following correction in his
testimony. Page —, answer to question No. —, line No. —, strike
out the words “——"’ and insert the words =

With this correction, he pronounced the testimony correct and
withdrew.

Var. 10. , who had previously testified, was called
before the court, informed that the oath previously taken was still
binding, and stated that he had read over (or, had had read over to
him) the testimony given by him on , the — day of the trial,
pronounced it correct, and withdrew. (Or, and stated that he de-
sired to make the following corrections, etc.)

When variation 10 used.—Variation 10 is to be used when a witness has been given
that part of the record containing his testimony and has read it over (or, has had it read
over to him) outside of court.

Corrections indicated in red Ink.—When a witness makes corrections in his testi-
mony, a note In red ink shall be made opposite the place in the left-hand margin of the
recopd. This note shall refer to the page where the corrections are shown. (As, ““See
correction, p. —.”)

A witness for the prosecution entered and was duly sworn.

VaAr. W V.U , the witness under examination when
the court adjourned, appeared, and, being warned that the oath pre-
viously taken was still binding, continued his testimony.
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Examined by the judge-advocate:

LQo*x ok x
R
LQo*x %

The witness declined to answer on the ground that it might tend
to incriminate him.

The judge-advocate requested the court to direct the witness to
answer.

The court sustained the witness.

N b

VAR. The court was cleared. When opened, all parties to the
trial and the witness entered, and the president announced that the
witness need not (must) answer the question.

Witness may decline to answer.—A witness may properly decline to answer when it
may tend to incriminate him; no inference whatever from such a declination is permis-
sible, except in case of the accused himself.

Request that witness be required to answer.—The judge-advocate may request the
oourt to require the witness to answer on the ground that the answer would not tend to
incriminate him. If the court sustains the request, the witness must answer or be in
contempt. If his answer. when made, does tend to incriminate him, it must not be con-
sidered as evidence and can not subsequently be used as the basis of any prosecution.

Privilege a personal one.—The privilege of declining to answer is a personal one and
can be interposed only by the witness himself, but he may be informed of his rights in

the premises.
3. Q * k%
A * * *

The witness declined to answer on the ground that his answer
would violate a privileged communication (here state in what manner).
The court sustained the witness (or as the case may be).

Privileged communicatious.—On grounds of public policy a witness may properly
decline to answer questions that would violate privileged commrunications. Such are
communications between attorney and client, communications between husband and
wife, state secrets, etc. The last are included in all departments of the Government,
and the question of inclusion under this head is decided by the court in each casc on
grounds of the requirements of public policy.

Privilege a personal one.—The privilege of declining to answer is a personal one and
can be interposed only by the witness himself, but he may be informed of his rights in
the premises.

Examination of succeeding witnesses.—The examination of succeeding witnesses
should be conducted on the lines previously indicated for the first witness.

* * »* * * * *

Z B.C entered as a witness for the prosecution and
was objected to by the accused (here give reason).

Grounds for objection to witness.—In general, a witness may be objected to on
account of extreme youth, thus being unable to distinguish between truth and falsity,
disease affecting the mind, or any other cause of the same nature which would prevent
him from understanding and intelligently testifying. Deaf and dumb persons are not,
by reason of those physical defects alone, incompetent. 1In the case of husband and wife,
neither spouse is competent to testify for or against the other hefore courts-martlal,
excepting that in crimes involving personal injury committed by one upon the other,
the injured spouse may testify against the other.

Rules governing the competency of witnesses.—The rules governing the compe-
tency of witnesses hefore the criminal courts of the United States and the States, where
apposite, are generally, though not always necessarily, followed in the practice of courts-
martial. (Dig. Opins. J. A. G. Army, 2460.)
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The judge-advocate replied (here give reply).

How decided.—The objection to a witness on the ground of incompetency is tried and
decided similarly to the plea in bar. It may be interposed at any time after the witness
is called.

Witness examined on voir dire.—I1f the objecting party wishes to examine the witness
on his voir dire, or to introduce testimony, the following oath should be administered by
the president:

Oath on voir dire.—You, A—— B , swear that you will true answers make to
qusstions touching your competency as a witness in this case; so help you God.

If objection made while witness on staud.—If the question of the witness’s com-
petency arises while he is on the stand, his examination is arrested and the question
decided. If he is declared not competent the court will disregard any testimony that he
may have given; if competent, the examination is continued. The court itself decides
the question of competency.

(The evidence may be continued and completed, if witness is com-
petent, as in the case of other witnesses.)

* » » » . * * »*

3. Q. Are you the legal custodian of the current enlistment record

of the accused (or, of the official log book of the U. S. 8. ——; or,
the medical journal of the U. S. Naval Hospital at ———, etc.)?
If so, produce it.

A. I am.

Method of introducing documentary evidence.—Documentary evidence before
oourts-martial, consisting generally of public writings, will be introduced by the prop
custodian taking the stand as witness to identify such documents, presenting them to
the accused for inspection and opportunity to interpose objection to their admission, and
then, if there be no reasonable objectlon interposed, reading therefrom such entries as
may be pertinent to the issue, certified coples of which must be attached to the record.
Upon objection being interposed by either party to the trial, the court will rule upon the
objection, the decision thereon being final.

Documentary evidence in case of desertion.—That a man has been charged with
desertion s no evidence that he has committed the offense. Therefore, the entry on an
enlistment record, descriptive list, or other official paper, that a man deserted is not legal
evidence of his desertion, but is only evidence that he has been so ckarged. Also, it has
been held that an entry upon a report of prisoners that an accused deserted on a certain
day and was subsequently apprehended as a deserter was not legal evidence of the fact
of desertion. (Dig. Opins. J. A. G. Army, 1056.)

OMcial records.—Official records on file in the Navy Department, and copies of the
same, duly certified, are evidence of the facts originally entered therein and not compiled
from other sources, subject to rebuttal by proper evidence that they are mistaken or
incorrect. (Dig. Opins. J. A. G. Army, 1293.)

General orders.—General orders may ordinarily be proved by printed official copies
In the usual form. The court will, in general, properly take judicial notice of the printed
order as genuine and correct. (Dlg. Opins. J. A. G. Army, 1294.)

Records of courts-martial.—Copies of records of courts-martial authenticated under
seal, as provided by section 882, Revised Statutes, are admissible in evidence equally
with the originals. (Dig. Opins. J. A. G. Army, 1309.)

Eullstment records.—The enlistment paper, the physical emmmntlon paper, and
the outline card are original writings made by officers in the performance of duty and
competent evidence of the facts recited therein. Copies, duly authenticated under the
seal of the Department, are admissible as fully as the originals. (Dig. Opins. J. A. G.
Army, 1310.) When the enlistment record and finger-print card have been forwarded
to the judge-advocate, he becomes their legal custodian after he receives them.

Morning report book.—This is an original writing. In order properly to admit
extracts in evidence, the book should first be identified by the proper custodian, and the
extracts then not merely read to the court by the witness, but copied and the copies,
properly verified, attached as exhibits to the record of the court. (Dig. Opins. J. A. G.
Army, 1313.)

Parties have right to inspect documents.—The party against whom documentary
evidence i3 adduced has a right to inspect it before it s read ar shown to the court.
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The witness produced the current enlistment record of the accused
(or other document, as the case may be), and it was submitted to the
accused and the court, and by the judge-advocate offered in evidence.
There being no objection, it was so received.

4. Q. The accused is charged with ———; read such portions of
that record (or other document) as may refer thereto.

The witness read from the said record (or other document) an
extract (or extracts), copy appended, marked ‘- R

Var. 1. 3. Q. I show you a book [witness shown log book];
can you identify it?

A. I can; it is the official log book of the U. S. S. .

Vagr. 2. 3. Q. Ishow you a letter [witness shown paper]; can you
identify the handwriting in which it is written?

A. Ican.

4. Q. By whom was it written?

A. By .

When opinlon as to handwriting deemed relevant.—When there is a question as
to the person by whom any document was written or signed, the opinion of any person
acquainted with the handwriting of the supposed writer, that it was or was not written
or signed by him, is deemed a relevant fact.

How opinlon may be formed.—A person is d d to be acquainted with (and may
prove) the handwriting of another person when he has at any time seen that person
write, or when he has recelved documents purporting to be written by that person in
answer to documents written by himself or under his authority and addressed to that
person, or when, in the ordinary course of business, documents purporting to be written
by that person have been habitually submitted to him.

Comparison of handwriting.—Where a paper admitted or clearly proved to be genuine
is already in evidence for some other purpose in a cause, and another paper, pertinent to,
the issue and alleged to be in the same band writing, is offered in evidence, the jury may
compare the latter with the former. (Reynolds’ Stephen on Evidence, 8-88.)

Evidence of contents of a writing.—There can be no evidence of the contents of a
writing other than the writing itself, except in the followingcases: (1) When the original
has been lost or destroyed; (2) when the original Is a record, or other document, in cus-
tody of a public officer; (3) when the original is in possession of the party against whom
the evidence is offered and the latter fails to produce it after reasonable notice; and (4)
when the original ists of nu ts or other documents which can not be
examined by the court without great loss of time and the fact sought to be established
from them is only the general result of the whole.

Acts set forth 1n a writing.—Where any official paper sets forth acts done, etc., by an
officer or soldier signing the same or referred to therein, and such acts are material
evidence and can be proved by himself in person as a witaess, his testimony, as being
the best evidence of the facts, should be resorted to instead of the writing.

OMcial papers prima facle evidence.—Official papers, other than judicial records,
acts of state, and public books and records required by statute to be kept, furnish not
conclusive but only prima facie evidence of the facts therein recited.

VAR. 3. The judge-advocate produced an attested copy of a docu-
ment (letter, order, etc.) (or, copy under seal of the Navy De-
partment), the original of which he informed the court could not be
produced, as it was lost (part of a permanent record; on official file,
etc.), and submitted it to the accused and the court, and offered it
in evidence.

Sec. 882, R. 8.—‘Coples of any books, records, papers, or documents in any of the
executive departments, authenticated under the seals of such departments, respec-
tively, shall be admitted in evidence equally with the originals thereof.”” The words
““documents” and ‘‘papers” can not be held to mean every document or paper on file,

but only such as were made by an officer or agent of the Government in the course of his
official duty. (7 C. Cls., 406.)




PROCEEDINGS OF A GENERAL COURT-MARTIAL. 33

Documentary evidence ruled out.—When documentary evidence is ruled out, it

need not be appended to the d, but its contents should be referred to, so that the
reviewing authority may know what the document was.
- - - » - - -
The judge-advocate informed the court that D E. X X

an essential witness, was too ill to appear in the court room, and
asked the court to adjourn to , where he was; the medical
certificate was read and appended, marked ‘‘——.”

The court was cleared. When opened, all parties to the trial
entered and the president announced that the court would adjourn
to in compliance with the request of the judge-advocate.

The court and all parties to the trial assembled at , where
the witness was in bed (or as the case may be). Present: etc.

D——E. X was duly sworn. (Insert testimony.)

The witness verified his testimony and was duly warned.

All parties to the trial returned to the navy-yard, Philadelphia,
Pa., where the court reassembled. Present: etc.

Var. 1. The court adjourned to meet to-morrow,
o’clock—m., at the navy-yard, Philadelphia, Pa.

VaRr. 2. (If examination is not completed.) The court adjourned
to meet to-morrow, , at — o’clock — m., at this the place of

, at —

adjournment. .
The judge-advocate informed the court that he had summoned
Lieut. F' F.G , U. S. Navy, a material witness, and that

officer having failed (refused) to comply with the summons, sub-
mitted to the court, and by its permission appended to the record,
marked ‘‘ ,”’ duplicate of the subpcena and affidavit (certificate of
service), and moved that the court issue a writ of attachment against
the contumacious witness.

The motion was granted and the writ issued; copy appended,
marked ‘“‘——.”

(See notes following Forms of Subpceena for Civilian Witness
and Warrant of Attachment, pp. 62,65.)

(In case of a nolle prosequi.) The judge-advocate informed the
court that by direction of the convening authority he entered a nolle
prosequi as to the specification of the charge, and as
“to the charge. A nolle prosequi was entered. (If accused is
not present, add, and the accused informed.) The letter from the
convening authority is appended, marked ‘——.”

The prosecution rested.

The defense began.

The accused was, at his own request, duly sworn as a witness in
his own behalf, and testified as follows:

Accused as witness.—The law provides that the accused shall, at his own request
but not otherwise, be a competent witness, and shall be allowed to testify in his own
behalf; and his failure to make such request shall not create any presumption against
him.

8483—10—3
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Must be no comment on fallure of aceused to testify.—Any comment at any time,
especially hostile comment, on the failure of the accused to request that he be allowed
to testify in his own behalf is highly improper. ‘The minds of the jury can only remaln
unaffected from this circumstance by excluding all reference to it.””

Evidence for the defense.—This is taken, recorded, and verified in the same man-
ner as for the prosecution.

Examined by the judge-advocate:

Preliminary questions to witmess for defemse.—The witnesses for the defense
will first be questioned by the judge-advocate for the purpose only of determining the
1dentity of such witnesses and to establish whether or not they recognize the accused.

1. Q. What is your name, rank (rate), and present station
A * * %

2. Q. Are you the accused in this case?

A * * %

A. *
Cross-examined by the judge-advocate:

10. Q. * * *

A * ¥ %

Testimony of the accused.—When the accused testifies he occupies no exceptional
status nor has he any special privileges. When he takes the stand he is subject to
cross-examination like any other witness.

Rules governing testimony of accused.—The testimony of the accused is not ex-
cepted from the ordinary rules governing the admissibility of evidence, nor from the
usual tests of cross-examination, rebuttal, etc. (Dig. Opins. J. A. G. Army, 1300.)

Examined by the court:
17. Q. * * *
A . * * *

The witness verified his testimony, and then resumed his seat as
the accused.
A witness for the defense entered and was duly sworn.

Examined by the judge-advocate:

1. Q. What is your name, rank (rate), and present station?
A ¥ *x %

2. Q. As whom do you recognize the accused?
A * * *

Examined by the accused (counsel):
3. Q. * * * :
The witness requested permission to refresh his memory from a

memorandum.

By whom request may be made.—This request may be preferred by the examiner or
by any of the parties to the trial.

Character of memorandum.—A witness may be allowed to refresh his memory from
memoranda written by himself, or under his diroction, at any time when the facts therein
stated were fresh in his mind, provided that after his memory is thus stimulated he can
testify from a present recollection either (1) that the statements made in the memoranda
are true, or (2) that the memoranda when made recorded the facts and have not been
subsequently altered in any material particular.

Memorandum positively testified to.—A document used to refresh memory is admis-
sible in evidence if positively testified to, especially in case (2) above.
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May be inspeected by opposite party.—The party agalnst whom documentary evi-
dence is adduced has a right to Inspect it before it is read or shown to the court. 8hould
the opposite party in any case wish to question the witness as to the memorandum and
as to the time and circumstances under which it was made, such an examination 1is
proper, and the following form may be used:

Vagr. Examined by judge-advocate:
4. Q. When was this memorandum made?

A.lli

5. Q. Under what circumstances was it made?
A. * * »

Examined by accused (counsel):
»*
*

*

+O
x X

e

Cross-examined by judge-advocate:

*

+0

® *

*
*

faiing

The witness’s request was granted and, after mspectmg the memo-
randum, he continued his testimony.
A * * x

Var. The witness stated that he could not remember the facts.

(In case of improper language or behavior of the witness.)
The president cautioned the witness as to his language (behavior).

Request as to caution.—The caution may be given at the request of a member, the
judge-advocate, or on the president’s own initiative.

The witness replied (here give reply).

Satisfactory reply.—If the reply of the witness is satisfactory the proceedings for
contempt may be ended here.

The court was cleared. When opened all parties to the trial
entered and the president announced that the court deemed the
witness, E E F , guilty of contempt of court in that he
(here insert the occurrence in full).

The court informed the witness that he was at liberty, by such
proper statement as he might think necessary, to show cause why he
should not be punished for contempt.

Insisting that language was proper.—A witness can not purge himself of contempt
by insisting that his language or behavior was proper.

The witness stated .

The witness was placed in charge of the provost marshal, and the
court was cleared. When opened all parties to the trial entered and
the president announced that the court, having adjudged the witness
guilty of contempt in its presence, sentenced him, E—— E.
F , to . (Or, announced that the witness had purged
himself of contempt.)

Place of confimement.—The place of confinement for a witness in the naval service
who is adjudged guilty of contempt and sentenced to confinement should be left to that
person’s commanding officer.

The testimony of the witness was continued.

Continuation of testimony.—The testimony of & witness who has been adjudged
gullty of contempt may be continued,
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By the judge-advocate:

22. Q. * * *

A * * %

* * * * * * *

The witness verified his testimony, was duly warned, and was
placed in charge of the provost marshal, who was directed to deliver
him to his commanding officer, ——— ————, to whom a communica-
tion, copy appended, marked “——,"” was a.ddressed announcing the
offense and sentence.

Communication to commanding oficer.—This communication is signed by the
president. It should state the offense, the sentence, and the authority therefor which is
contained In article 42 of the Articles for the Government of the Navy.

VaAR. (In the case of a civilian witness.)

22.Q. % * *

The witness refused to answer this question (or to produce the
book, paper, or document referred to, as required by the subpena
duces tecum in his case).

The witness was duly tendered (or paid) his fee and mileage, and
was cautioned by the president that his refusal, if persisted in, would
make him amenable to punishment under section 12 of the act of
February 16, 1909; that is, a fine of not more than $500 or imprison-
ment not to exceed six months, or both. The question was again
put to him.

22. Q. * * ¥

The witness again declined to answer the question (or to produce
the desired book, paper, or document as required by the subpeena
duces tecum in his case) and gave as the reason for his refusal that
(here give reason with exactness).

Questions not compelled to answer.—It should be remembered that no witneas
shall be compelled to incriminate himself nor to answer any question which may tend to
incriminate or degrade him.

The court was cleared. When opened all parties to the trial
entered and the president announced that the facts of the refusal of
the witness to testify (or to produce the book, paper, or document,
etc.) would be certified, by order of the court, to the district attorney
for the necessary action in the premises, as required by law. (The
certificate is set forth among the forms of letters, orders, etc., post.)
A copy of said certificate is appended, marked ‘‘——

Q * * »x

A. % * *»

Ete., etc.

The witness verified his testimony and, after being duly warned,
and further cautioned not to depart the court without leave, he was
permitted to withdraw.

District attorney informed.—1f possible, before the witness in contempt is permitted

to withdraw, the district attorney should be communicated with in order that the wit-
ness may be apprehended expeditiously. The law does not give the court authority to
restrain such person of his liberty, as in the case of naval witnesses.
- Arrest of witness.—Even though the witness departs from the jurisdiction within
which the court-martial sits, the district attorney may cause his arrest in another juris-
diction, the offense being one against the United States for which provision is made in
section 1014 of the Revised Statutes.

A witness for the defense as to character was duly sworn and testi-
fied as follows: (Testimony recorded as previously indicated.)
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Evidence of good character.—‘ Evidence of good general character as possessed
prior to the commission of the alleged offense may be introduced by the d as part
of his defense, provided the character shown is of such a nature that it may properly
weigh with the court in determining the Issue involved in the case;’’ as a general repu-
tation for sobriety when charged with drunkenness, or for obedience when charged with
disobedience. ‘ When offered, such evidence must be as to general character; particular
acts of good conduct are not admissible.’’

Character evidence in mlilitary cases.—In military cases character evidence is
usually intended partly, or principally, in mitigation of the punishment which may
follow on conviction. ‘Thus offered, it is not subject to the rules which restrain the
scope and quality of such testimony when defensive only. It need not be limited to
general character only, but may include particular acts of good conduct, bravery, etec.
It need have no reference to the nature of the charge, but may exhibit the reputation,
or record, of the accused in the service for efficiency, fidelity, subordination, temper-
ance, courage, or any of the traits that go to make a good officer or soldier. (Winthrop,
530.)

* * * * % % &*

Z B , a witness for the defense, was recalled and, having
been warned that the oath previously taken by him was still binding,
testified as follows: (Testimony recorded as previously indicated.)

Introduction of testimony out of regular order.—The court may, in the interest
of justice, allow evid to be introduced out of the regular order and may, for satis-
factory cause, allow the prosecution or defense to introduce evidence at any time before
arriving at its findings thereon, but it shall not thereafter receive any new evidence
except that of previous convictions.

% * * * * * *

(Should the accused desire that his enlistment record be produced
for the purpose of showing his previous record, good conduct, or
other facts, he may call the legal custodian thereof as a witness for
such purpose.)

The defense rested.

The rebuttal began.

* *

* x * * *

Object of rebuttal.—During the rebuttal evidence may be introduced by the prose-
cution to explain or repel the evidence introduced by the defense. In general, anything
may be given as rebutting evidence which is a direct reply to that produced by the
other side. The judge-advocate may rebut any new matter by evidence in rebuttal,
may impeach the testimony of witnesses for the defense, may sustain the credibility
of his own witnesses, etc.

Evidence lu rebuttal.—The evidence here introduced should, in general, be con-
fined to such as relates to evidence Introduced by the defense.

Impeaching a witness.—A witness may be impeached (1) by disproving the facts
testified to by him; (2) by proof of contradictory statements previously made by him
as to matters relevant to his testimony and to the case; and (3) by evidence as to his
general bad character.

Procedure before contradictory statements can be proved.—Before contradictory
statements of a witness can be proved against him, his attention must be called with
as much certainty as possible to the time, place, attending circumstances, and the per-
son to whom made. If the previous statement was in writing, it should be shown or
read to him unless the absence of the writing is accounted for.

Foundation for impeachment.—To lay the foundation, the witness may be recalled
at any time. It is not necessary to lay the foundation when the previous statement
was made under oath and recorded before an official lawfully empowered to administer
an oath.

Questions to impeaching wituess.—The impeaching witness may be asked as to
his knowledge of the general character of the witness whose testimony is to be iImpeached;
as to the latter’s general character, but particular transactions or opinions can not be
inquired 1nto except In seeking for the extent and foundation of the witness’ knowledge;
as to whether he would believe the latter under oath; and, when desired, he may be asked
as to the extent and foundation of his knowledge. These questions are asked only when
it is attempted to impeach by evidence of general bad character.
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Former witness sustalned.—A former witness may be sustained by proving general
bad character of the impeaching witness. If impeached by proof of contradictory state-
ments, he may be sustained by proof of general good character, the effect of the evidence
to be determined by the court.

Relationship of witness.—The state of the feelings of the witness and his relation-
ship to the parties may always be proved for the consideration of the court.

Exceptions as to impeachment of one’s own witmess.—A party may not impeach
the credibllity of a witness whom he calls except (1) when the witness appears to be
hostile to the party that calls him; (2) when the party that called him had no option,
but was compelled to do so0; and (3) when the party that called him is unduly surprised
at the evidence elicited.

Answers to irrelevant or collateral mattera.—The answers of a witness to irrele-
vant or collateral matters is conclusive against the party asking the question, who will
not be allowed to impeach the witness as to such answers. (Greenleaf, v. 1, 448.)

The rebuttal ended.

The surrebuttal began.
* * *

* * * x

Object of surrebuttal.—The defense is accorded an opportunity in the surrebuttal
to overcome matters brought out in the rebuttal. The evidence should, in general, be
confined to matters brought out ia the rebuttal, i. e., the defense here endeavors to
sustain its original evidence.

The surrebuttal ended.
The court adjourned to meet ———

THIRD DAY.

NAvVY-YARD, PHILADELPHIA, Pa.,
Wednesday, June 23, 1909.

The court met at — a. m. -

Present:

All the members, the judge-advocate, the stenographer,

the accused, and his counsel.
No witnesses were present.
The record of proceedings of yesterday (or Saturday) was read and

approved.

The accused submitted his written defense, and the court was
cleared to examine it.

VaRr. 1. The accused requested a delay until

to prepare his

written statement (argument). The request was granted, and the

court adjourned to meet

at —o’clock a. m.

VAR. 2. The accused did not desire to make a statement, and sub-
mitted his case to the court.

VaRr. 3. The accused offered in bar of judgment the following plea
(same a8 under plea in bar of trial).

Var. 4. The court desired further testimony and directed the recall

of

(or, that be called).

Written or oral defemse.—The accused shall be at liberty to make his defense in
writing, or, if an official stenographer be present, orally, either in person or by counsel.
This defense, if written, he shall submit to the court for inspection before it is publicly
read, and if it contains anything improper or disrespectful the court may prevent that
part from being read; but the whole shall be appended to the record, or entered as a part
of the proceedings, if the accused desires it, and he shall be held responsible for the same. |

Statement may be withdrawn.—The court may permit a written statement, or argu-
ment, to be withdrawn in whole or in part before it is read aloud.

Omission of objectionable matter.—Unless the accused omits the words which the
oourt decides must not be read, the statement shall not be allowed to be read, but it
may, nevertheless, be appended.
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Statement is personal defense.—The statement of the accused is a personal defense
or declaration and can not be legally acted upon as evidence by the court, nor can it
be a vehicle of evidence or properly embrace documents or other writings, or even
averments of material facts which, if duly introduced, would be evidence; and if such
are embraced in it they are no more evidence than any other part. (Winthrop, v. 1,
452.) It has a threefold function: First, as a modification of the plea, which must be
considered by the court; second, as a summing up and closing argument for the defense,
which may be considered by the court; and, third, as a plea for leniency, which may not
be considered by the court except in recommending the accused to the clemency of the
revising authority.

Judicial cognizance of statement.—Any averments or facts embraced In the state-
ment may, of course, be proved by testimony, but uniess so proved 1t is not within the
province of the court to take judicial cognizance of them in determining the culpability
or innocence of the accused. Itis irregular and improper to have the statement sworn to.

Oral arguments.—When a stenographer is employed both the accused (counsel) and
the judge-advocate may make oral arguments.

When opened, etc., the accused was informed that the court was
ready to hear his written defense, which was read by him (his counsel)
(judge-advocate), and appended, marked ‘“‘——.”

VAR.1l. —— was ready to hear the argument on the part of the
defense.

VAR. 2. When opened, all parties to the trial entered, and the presi-
dent announced that omitting the words ,” the accused
might read his written defense. (Here give reason for this action.)

The accused not desiring to omit the eaid words, the court decided
that the statement should not be read, and it was appended, marked
“—— (Or, the accused requested permission to withdraw his
written defense.)

The judge-advocate submitted the case to the court without
remark.

Var. 1. The judge-advocate read his reply, appended, marked
“— (Or, made the following argument.)
VaR. 2. The judge-advocate requested a delay until —— to
prepare his reply, etc.
When arguments must be written.—Unless the clerk or reporter is a stenographer
the arguments must be written before delivery.
Closing argument.—The judge-advocate is entitled to the closing argument.
Character of arguments.—A very considerable freedom is allowed in the closing argu-
ments. The testimony and the apparent, or supposed, animus of the witness; the con-
duct motives, and especially any evidence of malice on the part of those responisble for
the prosecution may be sharply criticised. (Winthrop, Abridg., 117.)

The trial was finished.

Evidence may be introduced before inding.—The court may, in the interest of
Justice, allow evidence to be introduced out of the regular arder and may, for satisfactory
cause, aliow the p tion or the defl to introduce evid at any time before
arriving at its findings thereon, but it shall not thereafter receive any new evidence
except evidence of previous convictions.

The judge-advocate stated that he had evidence of previous con-
victions.
Vasz.

that he had no evidence of previous convictions.

Judge-advocate to inform court as to previous convictions.—The judge-advocate,
1 he has evidence of previous convictions, shali 80 inform the court and direct its atten-
tion to the article In the Navy Regulationsrelating thereto. Ifthere be no such evidence,
the judge-advocate need not request that the court be opened for the purpose of having
sald fact made a matter of record, as it is sufficient if the record shows that there was no
evidence of that nature, in order that the convening authority may note that this part
of theé proceedings was not inadvertently overlooked.
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The court was cleared.

Court examines evidence.—When the court has sufficiently examined the evidence,
the president of the court shall put the question upon each specification of each charge,
beginning with the first, whether the specification is ¢ proved,” ¢ not proved, " or ‘ proved
in part.”

Manner of voting.—Each member shall write ¢ proved,” ‘“not proved,” or ‘proved
in part,” and if ‘‘in part,” what part, over his signature, and shall hand his vote to the
president of the court, who, when he has received all the votes upon such specification,
shall read them aloud, being careful not to disclose whose vote he is reading.

No minute of votes.—No written minute of the votes shall be preserved, unless so
ordered by the unanimous vote of the court.

Agreement must be reached.—The court shall deliberate and consider until a majority
agrees upon a finding, which shall then be recorded.

When accused pleads gulity.—When the accused has pleaded guilty, the proper
finding is, for the specification, ‘ proved by plea,” and for the charge, simply ‘guilty."

Voting upon charge.—When the members have voted upon all the specifications of
any charge, the question shall be put upon the charge to each member: ‘‘Is the accused
guilty of this charge, guilty in a less degree than charged, or not guilty?’’ The members,
as before, shall write ““guilty,” “not guilty,” or “guilty in a less degree than charged,”

" and in what degree, over their signatures, and hand thelr votes to the president, who
shall, after receiving all the votes, read them aloud, and should there be a decision by the
majority, shall record the result. If otherwise, the process shall be repeated until a
decislon is arrived at.

All charges must be voted on.—The president in collecting the votes must bearin mind
that the court is bound to exhaust the whole of the charges that come before it by ex-
pressly acquitting or convicting the accused of each allegation contained in the specifica~
tlon.

The judge-advocate was recalled and directed to record the fol-
lowing findings:

The specification of the ﬁrst charge, ‘“Proved’” (‘“‘Not proved’’).

And that the accused, Lieut. X Y. Z , U. S. Navy, is
of the first charge, “Guilty”’ (‘‘Not guilty ).

The first specification of the second charge, ‘“Proved” (‘‘Not
proved’’) (‘“Proved in part—proved except the words ° —

,” which words are not proved”).

The second specification of the second charge, ‘“Proved” (“Not.
proved”’) (““Proved in part—proved except the words, ——— ———,
which words are not proved and for which the court substitutes the

words, ‘—— ———’ which words are proved’’).

And that the accused, Lieut. X Y. Z , U. S. Navy,
is of the second charge, “Gullty” (““Not guilty”’) (“Guxlty in a less
degree than charged, guilty of —— ).

The specification of the third charge, ‘Not proved’ (‘‘Proved”)
(““Proved in part,” etc.).

And that the accused, Lieut. X Y. Z , U. S. Navy, is
of the third charge, ‘‘Not guilty;”’ and the court does, therefore,
acquit (fully acquit) (most fully acquit) (honorably acquit) (most
honorably acquit) (most fully and honorably acquit) the said Lieut.
X Y.Z , U. S. Navy, of the third charge.

Writing the finding.—The finding must be free from interlineations or erasures,
and must be entered on the record in the handwriting of the judge-advocate.

When finding 18 Not guilty.’’—In case the finding is ‘“ Not guilty”’ upon any charge,
the explicit statement should immediately follow that the court acquits the accused of
such charge.
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Finding and sentence of persons tried in joinder.—When two or more persons are
tried in joinder the finding and sentence (or acquittal) in the case of each person arraigned
and tried should be separsately recorded.

The court was opened and all parties to the trial entered. The
president announced that the court was ready to receive evidence of
previous convictions.

When no evidence of previous convictions.—When there Is no evidence of previous
convictions all references to the introduction of such evidence should be omitted.

To what such evidence must relate.—Evidence of previous convictions must relate
to the current enlistment of the accused, and must refer to actual trials and convictions
that have been approved by the authorities whose action is requisite to give full effect
to the sentence, except in cases where the accused has been previously discharged from
the service through sentence of a court-martial, and in cases upon which action has been
withheld and the d placed on probati

General court-martial orders.—When properly certified to by the Judge-Advocate-
General of the Navy, who is the legal custodian of the original, as a true copy, the printed
general court-martial order is prima facie evidence of its contents.

How such evidence introduced.—Evidence of previous convictions, If objected to
by the accused, should be introduced in the same manner and is subject to the same
rules as other evidence; it is usually documentary, and Is generally forwarded by the
convening authority to the judge-advocate with the other papers in the case; if not
objected to it may be introduced as follows:

There being no objection, the judge-advocate read from the
(current) enlistment record of (the accused), an extract showing
previous conviction, copy appended, marked “——."’

Extract to be read.—The extract should include the offense committed, the fact and
nature of trial, conviction, sentence, and approval by the proper authorities.
Var. There being no objection, the judge-advocate presented to
the court general court-martial order No. — dated —, 1907, in the
case of the accused.

The court was cleared.

Punishment to be adjudged.—It is made by law the duty of courts-martial, in all
cases of conviction, to adjudge & punishment adequate to the nature and degree of the
offense committed.

Each member to vote.—When the court has been closed, each member shall write
down and subscribe the measure of punishment which he may think the accused ought
to receive, and hand his vote to the president, who shall, after having received all the
votes, read them aloud.

If agreement uot reached.—If the requisite number shall not have agreed upon the
nature and degree of the punishment to be inflicted, the president shall proceed in the
following manner to obtain a decision:

Begin with mildest punishment.—He shall begin with the mildest punishment
that has been proposed, and after reading it aloud shall ask the members successively,
beginning with the junior in rank: ““Shall this be the sentence of the court?”” And
every member shall vote, and the president shall note the votes.

Vote on other punishments.—Should there be no decision, the president shall, in
the same manner as before, obtain a vote on the next lowest punishment, and shall so
continue until some sentencs, either of the first or of a subsequently proposed set, shall
have been decided on.

Majority rnles except in certain cases, etc.—Except in the case noted in article 50,
Articles for the Government of the Navy, the opinion of the majority is the opinion ot
the court, and the minority is bound thereby; but as the oath taken by every member
provides for the concealment of the vote or opinion of each particular member, care shall
be taken that it does not appear on the record either that the votes of the members in
regard to the finding or sentence were unammimous, or what number of them voted for
any particular finding or sentence, with the exception already noted; and in that case
the record must explicitly show the concurrence of two-thirds of the members present.
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Courts-martial must not adjudge nominal punishments.—The law does not vest in

courts-martial the pardoning power, nor the right to adjudge nominal punishments
equivalent to a pardon; such powers are elsewhere reposed, and the exercise thereof by a
ocourt-martial is therefore illegal.

The judge-advocate was recalled and recorded the sentence of
the court as follows: The court, therefore, sentences him, Lieut.

X

Y Z , U. S. Navy, to be dismissed from the United
States naval service. '
A B.C ,
Captain, U. 8. Navy, President.
D E. F

Commander, U. 8. Navy, Member.

G -H. I x

Captain, U. S. Marine Corps, Member.

J K.L ,

Lieutenant, U. 8. Navy, Member.

M N.O )

Lieutenant, U. S. Navy, Member.

P QR :

First Lieutenant, U. S. Marine Corps, Member.

S T.U '

Lieutenant (3. g.), U. 8. Navy, Member.

V. V.W )

First Lieutenant, U. S. Marine Corps, Judge-Advocate.

Var. 1. to be shot to death by musketry (hanged by the
neck until dead), two-thirds of the members concurring.

Var. 2. to be dismissed from the United States naval serv-
ice and to be imprisoned in such prison or penitentiary as the Secre-
tary of the Navy may designate for a period of two (2) years.

Var. 3. to be suspended from duty for a period of one (1)
year on one-half of shore-duty pay, and to lose five (5) numbers in his
grade.

Var. 4. to be suspended from duty for eight (8) months,

and to lose ten (10) numbers in his grade.

Var. 5. to lose fifty (50) numbers in his grade and to be
publicly reprimanded by the Secretary of the Navy.

VAR. 6. to be dismissed from the United States Marine
Corps and from the United States naval service.

VAR. 7. to be confined in such place as the convening
authority may designate for a period of ; to perform hard
labor during said confinement and, after his accrued pay shall have
discharged his indebtedness to the United States at the date of
approval of this sentence, to forfeit all pay that may become due
him during said confinement except the sum of dollars ($—)
per month for' necessary prison expenses.

Var. 8. to be confined in such place as the convening
authority may designate for a period of ; then to be dishonor-
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ably discharged from the United States Navy (Marine Corps); to

perform hard labor during said confinement, and after his accrued /A1t < x|
pay (and allowances) shall have discharged his indebtedness to the oo N
United States at the date of approval of this sentence, to forfeit all \ UNIVERSITY

pay (and allowances) that may become due him except the sum of oF

\. -, /
dollars ($—) per month during said confinement for neces- TR
sary prison expenses, and a further sum of dollars ($—) to be
paid him when discharged from the service pursuant to this sentence.

Judge-advoeate to be recalled to record the sentence.—When a sentence has been
determined upon, the judge-advocate shall be called before the court and, under its
direction, shall draw up the sentence, specifying the exact nature and degree of punish-
ment adjudged and, after approval by the court, shall enter the same upon the record.

Manner of recording sentence.—The sentence must be recorded by the judge-advo- .
cate’s own hand and must be free from erasures and interlineations. Numbers in the
sentence should be expressed both by words and figures.

Authentieation of semtence.—The sentence having been recorded, the proceedings
in each separate case tried by the same court are required by law to be signed by all the
members present when judgment is pronounced, and also by the judge-advocate.

Statutory penalty.—In all cases where & penalty has been designated by statute for a
particular offense, none other than that particular penalty may be imposed, and the
court must pronounce the sentence which the law requires whenever the fact is proved.

Limitations of sentences.—In considering sentences to be imposed, and especially
those involving death, imprisonment for life, and othe;s not provided for by special
penalty, the requirements of the Articles for the Government of the Navy and the limi-
tations duly prescribed for punishments in time of peace, as appended to those articles,
shall be carefully scrutinized and followed. Sentences must be neither cruel nor unusual,
and must be in accordance with the common law of the land and customs of war in
like cases.

Seutences to suspension.—Sentences which include forfeiture of pay shall, in the
case of officers, state the rate of pay and time of such forfeiture. Those including sus-
pension must state distinctly whether from rank or from duty only.

Loss of numbers.—When an officer’s position on the navy register will not permit
of his being reduced in accordance with the prescribed limitations of punishments, the
court shall place him at the foot of the list, with the proviso that he is to remain there
until he has lost the required numbers.

Reduction in rating.—In all cases in which the sentence imposed on a petty officer
involves confinement, it should include reduction to one of the ratings below petty
officer in the branch to which he belongs, and in the case of a noncommissioned officer
of the Marine Corps to private.

Hard labor.—Sentences of general courts-martial including confinement shall contain
a provision requiring that the person sentenced, if an enlisted man, shall perform hard
labor. Inall cases where the confinement is to be in a prison or penitentiary, hard labor
shall be included as a part of the sentence.

Forfeiture of pay due.—It is competent for a court-martial to decree forfeiture of all
pay, except that on deposit, which is due or which may become due to an offender.

Desertion.—In all cases of desertion the sentence shall include dishonorable discharge
and forfeiture of pay (and allowances). Regular allowances, such as marine clothing,
continue unless stopped in direct terms by the sentence. Pay on deposit is, by law,
forfeited by desertion.

Marines.—Marines sentenced to dishonorable discharge should also ‘be sentenced to
forfeiture of all pay and allowances that may become due during confinement with the
exceptions noted in variation 8 above. Those not sentenced to dishonorable discharge
should be sentenced to forfeiture of pay only during confinement.

Loss of allowances.—Loss of allowances should not be included in sentences (var. 8)
adjudged in cases of enlisted men of the Navy.

Sentence distinct. —A sentence of imprisonment must express distinctly for what
period the same shall continue.

Bread and water.—Whenever a general court-martial imposes a sentence of solitary
confinement on bread and water, the provisions of the Navy Regulations relating
thereto shall be observed.

Summary court punishments.—General courts-martial are empowered by statute
to inflict any of the punishments authorized for summary courts-martial.
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In consideration of (here state reason), we recommend Lieut.

X Y. Z , U. S. Navy, to the clemency of the revising
power.
A B.C ,
Captain, U. S. Navy, President.
G H.I ,
Captain, U. 8. Marine Corps, Member.
S T. U ,

Lieutenant (j. g.), U. S. Navy, Member.

Clemency.—If mitigating circumstances have appeared during the trial which could
not be taken into consideration in determining the degree of guiit found by the verdict,
the court may avall itself of such circumstances as adequate grounds for recommending
the prisoner to ciemency.

Recommendation.—This recommendation 1s not to be inserted in the body of the
sentence, but recorded, with the reason therefor, immediately after the signatures of
the court and judge-advocate to the sentence, and must be signed by the members con-
curring in it, but not by the judge-advocate.

Different reasons.—If the members do not agree as to the reasons, different recom-

mendati may be entered, the members acting independently of each other.
The court was opeped and proceeded with the trial of ——— ————.
A B.C y
Captain, U. S. Navy, President.
Vv V. W ,

First Lieutenant, U. S. Marine Corps, Judge-Advocate.

Var. 1. The court adjourned to meet to-morrow,
day next) at — o’clock, a. m. (Signed as above.)

VAR. 2. The court, having no more cases before it, adjourned to
await the action of the revising authority. (Signed as above.)

Var. 3. The court adjourned to await the call of the president.
(Signed as above.)

Presence of accused during subsequent reading of record.—If the court adjourns
after arriving at a finding and sentence (or acquittal), but before completing the case,
the record of proceedings of the succeeding day should distinctly show that the accused
was present during the reading of so much thereof as referred to the proceedings in
open court, that he then withdrew, and that the court was then cleared, the judge-
advocate remalning, whereupon that part of the record which pertained to the proceed-
ings In closed court was read.

Disposition of precept.—When the court i3 dissolved, the original precept shall be
forwarded to the convening authority, and shall in all cases be filed in the Navy Depart-
ment.

(on Mon-




CASE OF :
Lirur. X Y. Z , U. 8. Navy,
JuLy —, 1909.

RECORD OF PROCEEDINGS IN REVISION

OF A

GENERAL COURT-MARTIAL

CONVENED AT
THE NAVY-YARD, PHILADELPHIA, PA.,
BY ORDER OF

THE SECRETARY OF THE NAVY.,
(Variations same as in original.)

Reocord iu revision.—The proceedings In revision must form a separate and complete
record, which should be prefized to the record of which it is a revision.

Copy furnished.

VaRr. Copy waived.

Copy for accused.—The accused is entitled to an exemplified copy of the record in
revision to the same extent as he is to a copy of the original proceedings. (See notes
following form of receipt or walver, page 71.) %






RECORD

OF

Proceepings IN RevisioN oF A GENERAL COURT-MARTIAL.

FORMS OF LETTERS RETURNING RECORD TO COURT
FOR REVISION.

' NAvY DEPARTMENT,
Washington, July 2, 1909.
* Sir: The record of proceedings of the general court-martial of which you are
president in the case of , fireman second class, U. 8. Navy, is herewith returned
to the court. '

The Department, after careful consideration, is unable to concur in the finding of
the court upon the charge and specification.

The accused, by his plea of not guilty, threw upon the prosecution the burden
of proving not only his absence from his ship and the naval service, but also his
intention permanently to abandon the latter. In this connection the attention of
the court is called to articles — and —, Navy Regulations.

It is not clear, from such evidence as was adduced, that a reasonable inference
may properly be drawn that the accused intended permanently to abandon his
contract of enlistment.

The court will reconvene for the purpose of reconsidering the finding and sentence.
The further proceedings of the court will be conducted in accordance with the
provisions of articlee — and —, Navy Regulations, and upon the conclusion of such
proceedings the record will be returned to the Judge-Advocate-General of the Navy.

" Very respectfully,
Ty rospectiTy C—F.I—,
' Secretary of the Navy.
Capt. A B. C———, U. 8. Navy, 4 i
President General Court- Martial,
Navy-Yard, Mare Island, Cal.
U.8. 8. —,
of July e, 1909.

8m: The record of proceedings of the general court-martial of which you are
preeident in the case of ———, coal paseer, U. 8. Navy, is herewith returned
to the court.

The convening authority, after careful consideration, does not consider that the find-
ing is in accord with the evidence which was brought before the court, in that the
accused did, by his plea, admit his absence from the naval service between the dates
specified, a period of one year and two months, and failed to bring any evidence to
show that it was impossible to return to his duty or that he had endeavored in any
way to communicate with the naval authorities.

The prosecution brought evidence to show that the accused was in civilian clothes
when he surrendered on board the U. S. 8. The accused made no explana-
tion whatever of his prolonged absence from his station and duty, and this fact

47
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under section 1053, Digest of Opinions of Judge-Advocates-General, U. S. Army,
(McClure), page 300, lines 6, 7, and 8, furnishes a presumption of the intent necessary
to prove desertion, as does also the fact that the accused had sometime during his
long absence, to which he pleaded guilty, disposed of his uniform, and was obliged
to surrender himself, when he did surrender, dressed in civilian clothes.

The court will reconvene for the purpose of reconsidering the finding and sentence.
The further proceedings of the court will be conducted in accordance with the
provisions of articles — and —, Navy Regulations, and upon the conclusion of such
proceedings the record will be returned to the convening authority.

Very respectfully,
L-——M.N—,
Rear-Admiral, U. S. Navy, Commander-in-Chief, U. S. Atlantic Fleet.
Capt. A—— B. C———, U. 8. Navy,
President General Court- Martial, .
U.8.8 ——.

NAvY DEPARTMENT,
Washington, July 2, 1909.

Sir: The record of proceedings of the general court-martial of which you are
president in the case of , seaman, U. S. Navy, is herewith returned.

The Department, after careful consideration, is unable to concur in the findings of
the court upon the charges and specifications.

It appears from the record that the accused pleaded guilty to the first charge and
specification, that evidence was adduced substantiating the allegations of the specifi-
cation, that the accused, at his own request, took the stand in his own defense and cor-
roborated every allegation contained in the specification, and further showed that he
was on duty in charge of a draft, that he turned over official papers intrusted to
him to s person not authorized to receive them, that by his own act of leaving his
duty and drinking with strangers he failed to proceed as ordered, that he came to his
senses in twenty-gix hours, that he made no effort to return to the U. S. 8. , OF
to proceed as ordered until December 16, 19—. It also appears that the court, after
hearing the above and more to the discredit of the accused, advised him to withdraw
his plea of guilty to the first charge as inconsistent with his sworn testimony, and
after mature conesideration found the specification of the first charge proved and the
accused of the first charge not guilty.

It is impossible for the Department to understand how the court could have arrived
at such a conclusion as to the guilt of the accused. (See Digest Opinions Judge-Advo-
cates-General of the Army, sec. 1353.)

The specification of the first charge being proved, and it being shown by the testi-
mony of the accused that he made no attempt to communicate with the naval authori-
ties, but remained absent from his station and duty until December —, 19—, it follows
that he deliberately and wilfully remained absent from the U. S. S. until after
she had sailed, and was therefore guilty of the second charge.

The court will reconvene for the purpose of reconsidering the findings and sentence.
The further proceedings of the court will be conducted in accordance with the pro-
visions of articles —and —, Navy Regulations, and upon the conclusion of such
proceedings the record will be returned to the Judge-Advocate-General of the Navy.

Very respectfully,

C——F.L——,
Secretary of the Navy.
Capt. A B. C——, U. 8. Navy,
President General Court- Martial,
Navy- Yard, Boston, Mass.
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Navy DEPARTMENT,
Washington, July 2, 1909.

Sir: The record of proceedings of the general court-martial of which you are presi-
dent is herewith returned to the court for reconsideration of the finding and sentence
, coal passer, U. S. Navy.

The court has found the accused guilty of desertion, and in this connection the
attention of the court is called to article ——, Navy Regulations, which provides as
follows:

In order to establish the commission of the specific offense of desertion, both the
fact of unauthorized absence and the intent permanently to abandon the service or,
at least, to terminate the pending contract of enlistment, must be proved. .

From an examination of the record of proceedings of the court in this case it appears
that while the unauthorized absence of the accused is established, there is no evidence
of his intention permanently to abandon the service, which intention must be shown
in order to support the charge of desertion. (See Digest Opinions Judge-Advocates-
General of the Army, secs. 1053, 1054, and 1057.)

It is presumed that the judge-advocate introduced all the evidence which was
available in order to establish the intent of the accused permanently to abandon the
service. The fact of his having left the ship without permission, the duration of his
absence, and his reporting in civilian’s clothes furnish presumptive evidence of such
intent, but this presumptive evidence is negatived by the testimony of the accused in
which he denies that he at any time intended to desert, by the fact that he placed
himself in communication with the Bureau of Navigation, and that he voluntarily
delivered himself up.

From a careful consideration of the entire evidence in the case as outlined above,
the Department is of opinion that the intention of permanently to aban-
don the service has not been shown beyond a reasonable doubt, and that, therefore,
the benefit of such doubt should be given to him.

The attention of the court is also called to the fact that the offense of desertion
includes the lesser offense of absence without leave; and if such absence is established
to the satisfaction of the court, and it concurs in the views of the Department that there
is not sufficient proof of the necessary intent, it is the duty of the court to find proved
so much of the specification as supports the charge of absence without leave, and that
the accused is of the charge guilty in a less degree than charged, guilty of absence with-
out leave, and then to adjudge a sentence adequate to the offense.

The further proceedings of the court will be conducted in accordance with the
Pprovisions of articles — and —, Navy Regulations, and upon the conclusion of such
proceedings the record will be returned to the Judge-Advocate-General of the Navy.

Very respectfully, F
Secretary of the Navy.

Capt. A—— B. ,
President General Court- Martial,
Navy- Yard, Puget Sound, Wash.

Navy DEPARTMENT,
Washington, July 2, 1909.
Sie: The record of proceedings of the general court-martial of which you are
president, in the case of Lieut. X. Y. Z———, U. 8. Navy, isreturned herewith.
From an examination of the record it appears that the court hassentenced Lieutenant
Z——— *““to be restricted to the limits of the naval station, , for a period

8483—10—4
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of six (6) months, and to be publicly reprimanded by the Secretary of the Navy.”
While this sentence appears to be otherwise appropriate, it is deemed objectionable in
that it designates the precise place to which Lieutenant Z—— is to be restricted.
The court will perceive that if this sentence be approved as it now etands, and exi-
gencies of the service should hereafter require that this officer be ordered to duty at
any other station than —— , or on board any naval vessel, the sentence would
interfere with the interests of the service. It is considered, therefore, that the place
of restriction should be left to the discretion of the Secretary of the Navy.
The court will reconvene, etc.
Very respectfully, C——F.L—,
Secretary of the Navy.

Capt. A B. C———, U. 8. Navy,
President General Court- Martial,
Navy- Yard, Philadelphia, Pa.

NAvVY-YARrD, PHILADELPHIA, Pa.,
Wednesday, June —, 19—.
The court reconvened at 10 a. m., pursuant to an order hereto
prefixed, marked “ A,” which was read by the judge-advocate.
Present: (Here insert the names.)

No new testimony.—When a court is ordered to revise its proceedings new testimony
shall not be brought forward in any shape.

Confined to record.—The revision shall be strictly confined to a reconsideration of
the matter already recorded in the proceedings, no part of which shall be amended,
altered, or annulled in any way.

Record of revision.—During the revision an entirely separate record shall be kept,
to which the order for reassembling must be prefixed. A full entry shall be made of all
the proceedings, verified in the ordinary manner by the signatures of all the members
of the court and the judge-advocate, and transmitted, as before, to the reviewing officer
for his action.

Judge-advocate excluded.—The judge-advocate shall be excluded from the court
room during a revision of the finding and sentence of the court.

Presence of accused.—It is not in general necessary or desirable that the accused be
present at a revision. Where, however, any possible injustice may result from his
absence, he should be required or permitted to be present, and with counsel, if preferred.
Thus, where the defect to be corrected consists in an omission properly to set forth a
special plea made or objection taken by the accused, it may be desirable that he should
be present in order that he may be heard as to the proper form of the proposed correc-
tion. Where the error is clerical merely, or, though relating to a material particular,
consists in the omission of a formal statement only, the presence of the accused is not,
in general, called for.

Clerical errors.—Clerical errors are not to be corrected in an informal manner by
erasure or interlineation.

Absent: (Here insert the names, with reason for absence in each

case.)

Quorum present.—A correction can be made only by a legal court. At least five,
therefore, of the members who acted upon the trial must be present. That there are
fewer members at the reassembling than at the trial Is immaterial, provided there are
five. The judge-advocate should be present. (Dig. Opins. J. A. G. Army, 2251.)
The judge-advocate who acts during a revision need not necessarily be the same one
who acted during the trial of the case.

The court was cleared.
The judge-advocate was recalled and directed to record that the
court decided to revoke its former (finding) sentence in the case of
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Lieut. X Y Z , U. S. Navy, and to substitute therefor
the following sentence: ———
(Signed by all the members and the ]udge-advocate )

Var. 1. and to substitute therefor the following finding:
The specification proved in part, proved except, etc. The court
respectfully adheres to its former sentence.

VaRr. 2. decided respectfully to adhere to its former finding
(or, finding and sentence; or, sentence).

Var. 3. ——— decided to correct the following clerical errors: On
page —, by inserting between lines 10 and 11, the following: *‘——."
(a) On page 9, by omitting from lines 16 and 17 the following:

»

6

(b) On page 20, by omitting the words ‘¢ ———," lines § to
9, inclusive, and substituting therefor the words *‘—— ———."’

The court took up the next case.

Var. 1. adjourned to await the action of the revising au-
thority.

VaRr.2, adjourned to meet to-morrow (on Monday next) at —
o’clock a. m.

Var. 3. proceeded with the trial of R —

(Signed by the president and judge-ad vocate.)

ACTION OF CONVENING AUTHORITY ON THE RECORD.

U.S S —,
OFF T ’
June —, 19—.
The proceedmgs, finding (findings), and sentence of the general
court-martial in the foregoing case of Lieut. X Y. Z )
U. S. Navy, are approved.
M L. M—,

Rear Admirdl, U. S. Navy,
Commander in Chief, U. 8. Pacific Fleet.

(Or) Rear Admaral, U. 8. Navy,
Commander in Chief, Third Squadron,
U. 8. Pacific Fleet.

(Or) Rear Admaral, U. 8. Navy,
Commander of Second Division, and
Commander in Chief, Detached Squadron,
U. 8. Pacific Fleet.

(Or) Captain, U. S. Navy, Commandant,
Commanding U. 8. Naval Station,
San Juan, Porto Rico.
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Execution of sentence.—No sentence of a general court-martial may be carried into
execution until after the whole of the proceedings have been lald before the reviewing
authority or, when the circumstances of the case require such action, have been sub-
mitted through the Secretary of the Navy to the President for his confirmation and
orders. .

Confiicting testimony.—In passing upon the findings and sentence of a court-martial
the reviewing officer will properly attach special weight to its conclusions where the
testimony has been of a conflicting character. This for the reason that having the
witnesses before it in person, the court was qualified to judge, from their manner in
connection with their statements, as to the proper measure of credibility to be attached
to them individually.

VAR. 1. The proceedings of the general court-martial in the fore-
going case of Lieut. X: Y.Z——, U. 8. Navy, are approved;
the findings and sentence are disapproved for the following reasons
(here state reasons); he will be released from arrest (confinement) and
restored to duty.

Power of reviewing authority.—Where the law does not authorize the officer who
convened a general court-martial to confirm and execute the sentence, he has still abso-
lute power to disapprove and annul it. Should the sentence be one which he is not
empowered finally to confirm and execute, and he can not remit or mitigate the same,
if he thinks it ought to be confirmed he shall, in transmitting the proceedings to the
authority having such power, subscribe a formal approval thereof on the record. (16
Opins. A. G,, 312.)

Effect of disapproval.—While approval gives life to a sentence, disapproval, on t.he>

other hand, quite nullifies the same. A disapproval of the sentence of a court-martial
by the legal reviewing authority is not a mere expression of disapprobation, but a final
determinate act, putting an end to the proceedings in the particular case and rendering
them entirely nugatory and inoperative; and the legal effect of a disapproval is the same
whether or not the officer disapproving is authorized finally to confirm the sentence.
But to be thus operative, a disapproval should be express. The mere absence of an
approval is not a disapproval, nor can a mere reference of the proceedings to a superior
without words of approval operate as a disapproval of the sentence. The effect of the
disapproval, wholly, of a sentence is not merely to annul the same as such, but also to
prevent the accruing of any disability, forfeiture, ete., which would have been incidental
upon an approval: (Dig. Opins. J. A. G. Army, 2229.) A disapproval of a sentence
by the proper reviewing authority is ‘‘tantamount to an acquittal by the court.” (Ib.)

Cannot disapprove and commute.—A reviewing officer can not disapprove a sentence
and then proceed to mitigate or commute the punishment since, upon the disapproval,
there is nothing left in the case upon which any such action can be based.

Upou revision.—While a reviewing officer can not compel the court to adopt his
views in regard to a supposed defect, he may, in a proper case, express his formal dis-
approval of their neglect to do so. Where a court adheres to a sentence manifestly too
lenient for the offense found, upon being reassembled to consider reasons presented by
the reviewing authority for the inflictlon of a severer penalty, it is within the authority
of the latter and would be no more than proper and dignified for him, in taking final
action on the case, toreflect upon the refusal of the court as ill judged and as having the
effect to impair the discipline and prejudice the interests of the service.

VaR. 2. The proceedings of the general court-martial in the fore-
going case of Lieut. X Y.Z , U. 8. Navy, are approved;
the findings on the first and second specifications of the first charge
are disapproved; and the findings on the second and third charges
and the specifications thereunder, and the sentence, are approved.

Var. 3. The proceedings, findings, and sentence of the general
court-martial in the foregoing case of are approved.
The U. 8. S. is designated as the place of confinement until
an opportunity offers for sending him to the United States in a pub-
lic conveyance.

VaR. 4. The proceedings, findings, and sentence of the general
court-martial in the foregoing case of are approved,
and the U. 8. S. is designated as the place for the execution
of so much of the sentence as relates to confinement.




PROCEEDINGS OF A GENERAL COURT-MARTIAL.

Var. 5. The proceedings, findings, and sentence of the general
court-martial in the foregoing case of are approved,
and the naval prison at the navy-yard, X , i designated
as the place for the execution of so much of the sentence as relates to
confinement.
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Designation of prisom.—Officers authorized by law to convene general courts-martial
are empowered to designate prisons for the confinement of men convicted by such courts,
as follows:

(a) Those convictéd by courts convened by commanders in chief of fleets or squadrons,
or commandants of naval stations, in Atlantic waters—the naval prison at the navy-yard,
Portsmouth, N. H., except in cases tried at Boston, Mass., or on board ships about to
proceed to Boston, Mass., when the naval prison at the navy-yard, Boston, Mass., may
be designated.

(b) Those convicted by courts convened by commanders in chief of fleets or squadrons
on the Pacific coast, or commandants of naval stations at Hawail and Samoa—the naval
prison at the navy-yard, Mare Island, Cal., or the U. 8. 8. Nipsic at the navy-yard, Puget
Sound, in the discretion of the convening authority.

(¢) Those convicted by courts convened by commanders in chief of fieets or squadrons
in Asiatic waters, orcommandants of naval stations in the Philippine Islandsand Guam—
the naval prison at the naval station, Cavite, P. I.

In cases tried at Guam the commandant may, in his discretion, designate the naval
prison at the navy-yard, Mare Island, Cal. N

Transfer of prisoner and notification.—The convening authority, after action upon
a case, will order transportation and send the prisoner under proper guard to the
designated prison at the earliest practicable date, notifying the commandant of the
navy-yard or station at which the designated prison is located, by letter, stating the
offense, sentence, action of convening authority, and date of such action. A sfmilar let-
ter shall be sent to the Auditorfor the Navy Department, giving the same data and,
in cases of desertion and absence without leave, addftional information showing the
dates of the beginning and ending of the period of unauthorized absence. The enlist-
ment records and pay accounts, or staff returns, of such prisoners should accompany
them.

Notation on court-martial record.—Notation shall be made on the face of the record
(cover sheet) that the above-mentioned letters have been sent, with the date, thus:
Letters to Commandant, Navy-Yard, Portsmouth, N. H., and Auditor, (date). The
action of the convening authority, shown on the record of the case as forwarded to the
Judge-Advocate-General, will be sufficient notification to the Department as to the desig-
nated place of confinement.

Var. 6. The proceedings, findings, and sentence of the general
court-martial in the foregoing case of are approved.

In view, however, of the unanimous recommendation to clemency
the is reduced to .

Var. 7. The proceedings, findings, and acquittal of the general
court-martial in the foregoing case of are approved,
and he will be released from confinement (arrest) and restored to duty.

Vagr. 8. The proceedings, findings, and sentence of the general
court-martial in the foregoing case of Lieut. X Y. Z——,
U. S. Navy, are approved and, in conformity with article 53 of the
Articles for the Government of the Navy, the record is respectfully
referred to the Secretary of the Navy for transmission to the Presi-
dent.

Article 58, A. @. N.—No sentence of a court-martial, extending to the loss of life, or
to the dismissal of a commissioned or warrant officer, shall be carried into execution until
confirmed by the President. Allother sentences of a general court-martial may be carried
into executijon on confirmation of the commander of the fleet or officer ordering the court.

Final disposition of records.—The records of proceedings of all courts-martial shall
be forwarded direct to the Judge-Advocate-General by the reviewing authority after
acting thereon, or in the case of general courts-martial convened by the Secretary of the
Navy, by the presiding officer of such courts.

Letters of transmittal mot required.—Letters of transmittal are not required in
forwarding to the Department records of proceedings of courts-martial, courts of inquiry,
or boards, and should not be sent.
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Precept for general court-martial.

Navy DEPARTMENT,
Washington, June 11, 1909.

(Or)
U. 8. 8. CoNNEcTICUT,
Orr ProvINCETOWN, Mass.,
June 11, 1909.
(Or)
U. B. NavawL SraTioN,
SaN Juan, Porro Rico,
June 11, 1909.
To Capt. A B. C——, U. 8. Navy,

Commanding U. S. S. Wisconsin,
Navy- Yard, Philadelphia, Pa.,
(Naval Station, San Juan, P. R.)

A general court-martial is hereby ordered to convene at the navy-yard, Philadel-
phia, Pa. (on board the U. 8. 8. Ohio, off Provincetown, Mass.) (naval station, San
Juan, P. R.), at 10 o’clock a. m., on Monday, June 21, 1909, or as soon thereafter as
practicable, for the trial of Lieut. X Y.Z——, U. 8. Navy, and of such other
persons as may be legally brought before it.

The court is composed of the following-named members, any five of whom are em- .
powered to act, viz:

Capt. A B. C———, U. S. Navy;

Commander D—— E. F———, U. S. Navy;

Capt. G H.I——, U. 8. Marine Corpe;

Lieut. J K.L——, U. S. Navy;

Lieut. M N.O——, U. 8. Navy;

First Lieut. P Q. R——, U. 8. Marine Corps;

Lieut. (j. g.) S T. U , U. 8. Navy; and of First Lieut. V. V.
W , U. S. Marine Corps, as judge-advocate. No other officers can be

summoned without injury to the service.

Detachment of an officer from his ship or station does not of itself relieve him from
duty as a member or judge-advocate of the court. Specific orders for such relief are
necessary.

This employment on shore duty is required by the public interests. (This line
should be omitted if the employment is not shore duty.)

C—— F.L——,
Secretary of the Navy.
(Ol') . M———LM 4
Rear-Admiral, U. S. Navy,
Commander in Chief, U. S. Pacific Fleet.

(Or) R— P.G—,

Rear-Admiral, U. S. Navy,
Commander of Second Division, and Commander in Chief,
Detached Squadron, U. S. Pacific Fleet.
(Or) J— V.8——,
Captain, U. S. Navy, Commandant,
Commanding U. S. Naval Station, San Juan, P. R.
Name of president included.—The name of the officer to whom the precept is ad-
dressed must be included in the body thereof.
Who may order court.—General courts-martial may be convened by the President,
by the Secretary of the Navy, by the commander in chief of a fleet or squadron, and by

the commanding officer of any naval station beyond the continental limits of the United
Btates.
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Composition of eourt.—A general court-martial shall consist of not more than 13
nor less than 5 commissioned officers, and as many officers, not exceeding 13, as can
be convened without injury to the service, shall be summoned on every such court.
But in no case where it can be avoided without injury to the service shall more than
one-half, exclusive of the president, be junior to the officer to be tried.

If less tham thirteen members.—When less than 13 officers are detailed upon a gen-
eral court-martial, a statement that ‘‘no other officers ean be summoned without injury
to the service’’ shall be an essential part of the precept, as showing that the requirements
relating both to the number and rank of members have been complied with, as far as
the interests of the service allow.

Number, rank, and corps.—The limitations as to the number, rank, or corps of the
members is discretionary with the appointing power, and his decision thereon is final.

Trial of staff or marine officer.—In detailing officers for the trial of 8 stafl or marine
officer, it is proper, if the exigencles of the service permit, that at least one-third of the
court be composed of officers of the same corps as the person to be tried.

Possibility of challenge.—No officer should be named as & member against whom
elther the judge-advocate or the accused can reasonably object when called upon to
exercise the privilege of challenge.

Copy appended to record.

Letter from convening authority making change in
composition of the court.

Navy DEPARTMENT,
Washington, June 18, 1909.
Smr: Lieut. F: S. A , U. 8. Navy, is hereby appointed a member (judge-
advocate) of the general court-martial of which you are president, in place of Lieut.

M N.O , U. S. Navy, hereby relieved.
Very respectfully, C——— F. L—,
Secretary of the Navy.
Capt. A B.C——, U. S. Navy,

President General Court- Martial,
Navy- Yard, Philadelphia, Pa.

Changes In court.—Changes in the composition of the court can legally be made only
by the convening authority, and no officer is empowered to sit as a member or judge
advocate except in obedience to an order signed by such authority and addressed to the
court.

Coples appended.—Coples of all communications making changes in the court must
be appended to the record.

Letter transmitting precept.

Navy DEPARTMENT,
. Washington, June 11, 1909.
Sir: I transmit herewith a precept addressed to you as president of a general court-
martial ordered to convene at the navy-yard, Philadelphia, Pa., at 10 o’clock a. m.,
on Monday, June 21, 1909. (The charges and specifications preferred against Lieut.

X Y. Z——, U. S. Navy, have been forwarded to the judge-advocate of the
court.)
Very respectfully, C——F.L——,
Secretary of the Navy.
Capt. A—— B. C——— U. S. Navy,

Navy- Yard, Philadelphia, Pa.
The last sentence in the above letter is added only when the court is convened to try
8 special case. It is ordinarily unnecessary when sending a new precept to 8 permanent
court.

Not appended to record.
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Letter transmitting charge and specification.

Navy DEPARTMENT,
Washington, June 11, 1909.

Sir: C———J. S———, seaman, U. 8. Navy, will be tried before the general court-
martial of which you are judge-advocate, upon charge and specification (cha.rge
and specifications) (charges and specifications) herewith transmitted.

You will notify the president of the court accordingly, inform the accused of the
date set for his trial, and summon all witnesses, both for the prosecution and for the
defense.

Very respectfully, C——F.L——,
Secretary of the Navy.
First Lieut. V- V. W———, U. 8. Marine Corps,
Marine Barracks, Navy- Yard, Philadelphia.
Prefixed to record, preceding charges and specifications.

Letter transmitting copy of charge and specification to com-
manding officer under whom the accused is serving.

Navy DEPARTMENT,
OFFICE OF THE JUDGE-ADVOCATE-GENERAL,
‘ Washington, June 11, 1909.
Smr: C——1J.8 , seaman, U. S. Navy, will be tried by general court-martial.
I have to request that the inclosed copy of the charge and specifications be delivered*
to him with information that the judge-advocate of the court has been directed to
notify him as to the date of his trial and to summon such witnesses as may be required
for his defense.
By direction of the Secretary of the Navy:
Very respectfully, C——H.E—
Judge- Advocate-General.

The CoMMANDING OFFICER,
U. 8. S. Kentucky,
Navy- Yard, Philadelphia, Pa.
Not appended to record.

Letter to commandant of navy-yard, inclosing charges and
specifications, and placing officer under arrest.

Navy DEPARTMENT,
Washington, June 11, 1909.

Sir: I transmit herewith charges, with specifications, preferred against Lieut.
X Y. Z——, U. 8. Navy, which you will deliver to him with the accom-
panying letter, place him under arrest in conformity with article 44 of the Articles
for the Government of the Navy, directing that he confine himself to the limits of
(the navy-yard under your command), and further direct him to report to Capt.
A B. C———, U. S. Navy, at 10 o’clock a. m., Monday, June 21, 1909, for
trial before the general court-martial of which that officer is president.

Very respectfully, -
Secretary of the Navy

The COMMANDANT,
Navy- Yard, Philadelphia, Pa.
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Order placing officer under arrest.

U. 8. Navayr Station, Hawam,
Honolulu, T. H., June 11, 1909.

Sm: Inclosed you will find charges, with specifications, prefemed against you.

<A general court-martial has been ordered to convene at this station at 10 o’clock
a. m., on Monday, June 21, 1909, at which time and place you will report to Capt.
A B. C——, U. 8. Navy, the presiding officer of said court, for trial. ,

You are hereby placed under arrestand will confine yourself to the limits of

Very respectfully,

G G.G ,
Rear-Admiral, U. S. Navy, Commandant, U. S. Naval Station, Hawais.
Y.Z——, U. S. Navy,
U. 8. Naval Station, Hawaii.

Lieut. X

(Or)
U. 8. 8. CoNNECTICUT, -
Orr PROVINCETOWN, Mass.,
June 11, 1909.

Sr: Inclosed you will find charges, with specifications, preferred against you.

You will be tried by the general court-martial now in session on board the U. 8. 8.
New Hampshire, and will report to Capt. A B. C———, U. S. Navy, the pre-
siding officer of said court, at such time as he may designate, for trial.

You are hereby placed under arrest and will confine yourself to the limits of the
U. 8. 8.

Very respectfully,

D D.D
Rear-Admiral, U. 8. Navy, Commander in Chief, U. S. Atlantic Fleet.
Y.Z——, U. S. Navy,
U. 8. 8. Louisiana.

Lieut. X:

Letter to commandant of navy-yard (or to commanding
officer of vessel) directing him to furnish clerical assistance.

NAvy DEPARTMENT,
Washington, June 11, 1909.
Sir: A general court-martial, of which Capt. A B. C———, U. 8. Navy, is
president, has been ordered to convene at the navy-yard, Plnladelphm at 10 o’clock
a. m., on Monday, June 21, 1909.
You will detail, from the civil employees or enlisted force under your command,
a suitable person (or persons) to assist the judge-ad vocate in recording the proceedings
of the court.
Very respectfully, C

F.L——,
Secretary of the Navy.
The COMMANDANT,
Navy- Yard, Philadelphia, Pa.
Not appended to record.



58 PROCEEDINGS OF A GENERAL COURT-MARTIAL.

Letter to Judge~-advocate authorizing correction in the speci-
fications.
NAvyY DEPARTMENT,
Washington, June 15, 1909.
8m: You are hereby authorized and directed to change the copy of charges and

specifications preferred by the Department against Lieut. X Y. Z , U. 8.
Navy, in the following particular: On page 3, line 6, the word *“———" to * 2
You will cause the copy in the possession of Lieut. Z to be corrected
accordingly.
Very respectfully, C F.L——-,
Secretary of the Navy.
Firet Lieut. V- V. W——, U. 8. Marine Corps, / W

Judge- Advocate, General Court- Martial, Navy- Yard, Philadel‘phia, Pa,

Prefixed to record, following letter of transmittal and preceding charges and
specifications.

Letter to judge-advocate authorizing a nolle prosequi.

Navy DEPARTMENT,
Washington, June 17, 1909.
Sir: You are hereby authorized and directed to enter a nolle prosequi in the case
of Lieut. X: Y.Z——, U. S. Navy, on the charge and specification preferred
against him by the Department, and forwarded to you on June 11, 1909, for trial.
You will return all papers in the foregoing case o the Department (office of the
Judge-Advocate-General).
Very respectfully, C——F.L——ry

Secretary of the Navy.
First Lieut. V V. W , U. 8. Marine Corps,
Judge-Advocate, General Court- Martial, Navy- Yard, Philadelphia, Pa.
Appended to record.

Letter to judge-advocate authorizing the employment of a
stenographer.
Navy DEPARTMENT,
Waushington, June 11, 1909.

Sir: You are hereby authorized and directed to employ, at the customary market
rates, to be agreed upon in writing before any services are rendered, such stenographic
assistance as may, in your judgment, be requisite and proper for the purpose of
recording the proceedings to be had, and the testimony to be taken, by the general
court-martial of which you are judge-advocate, ordered to convene on board the
U. S. 8. Connecticut at Hampton Roads, Va., on Tuesday, June 15, 1909.

This agreement will embrace a separate charge for the copying of such matter as
may not be taken stenographically.

‘Should it appear at any time subsequent to the making of the original agreement
that service other than that specified therein is necessary, a new agreement in writing
shall at once be made concerning the additional service.

The commanding officer of the U. S. 8. Connecticut has been directed to furnish
you with the necessary clerical assistance.

Very respectfully, C——F.L——ry

Secretary of the Navy.
Commander K K. K , U. 8. Navy,
Judge-Advocate, General Court- Martial,
U. 8. 8. Connecticut, Hampton Roads, Va.

Not appended to record.
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Form of agreement between judge-advocate and stenog-
rapher.

?
, 1909.

I propose to do the necessary stenographic work in the general c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>