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ADVERTISEMENT,.

The following pages comprise an authentic account of the Official Proceedings
of the Naval Court Martial, convened in the case of ALExanpER SLIDELL MACKENZIE,
including the several Charges and Specifications adduced against him by the late
Secretary UpshER, of the United States Navy. The intense and absorbing interest
awakened amongst all classes of the community in our land, as well as abroad, on
the first announcement of the events that occurred on board the brig Somers, cannot,
it is believed, have so abated as to render the present volume—combining the only
complete historical record yet offered—unacceptable to the public. To which is
added a Review, by Mr. J. Fenxnmore CoorEr.
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"CHARGES AND SPECIFICATIONS.

™.

CHARGES AND SPECIFICATIONS OF CHARGES PREFERRED BY THE SECRETARY OF THE NAVY,
AGAINST ALEXANDER SLIDELL MackenziE, A CoMMaNDER IN THE NAVY OF THE
UNITED STATES, TO WIT :

i g, CHARGE I.
MURDER ON BOARD A UNITED STATES VESSEL ON THE HIGH SEAS.

Specification 1st.—1In this that the said Commander Alexander Slidell Mackenzie,

of the navy, commanding the United States brig Somers, being on the high seas,
to wit, in 17° 34’ 28" north latitude, and 57° 57’ 45" west longitude, from
Greenwich, or thereabouts, on the first day of December, A.D. eighteen hundred
and forty-two, did then and there, without form of law, wilfully, deliberately,
*and with malice aforethought, hang and caused to be hanged by the neck, at the
main yard-arm of the aforesaid brig, until he was dead, Philip Spencer, an acting
midshipman, then in the service of the United States, thereby violating the 21st
article of the act of Congress, entitled, ¢ An act for the better government of the
navy of the United States,” approved April, 23d, 1800.
* Specification 2d.—In this, that the said Commander Alexander Slidell Mackenzie,
of the navy, commanding the United States brig Somers, being on the high seas,
to wit, in 17° 34" 28” north latitude, and 57° 57’ 45” west longitude from Green-
wich, or thereabouts, on the first day of December, A. D. eighteen hundred and
forty-two, did, then and there, without form of law, wilfully, deliberately, and
with malice aforethought, hang and cause to be hanged by the neck, at the main
yard-arm of the aforesaid brig, until he was dead, Samuel Cromwell, a boatswain’s
nate, then in the service of the United States, and borne on the imuster-roll of
said brig, thereby violating the 21st article of the 1st section of the act of Congress,
entitled, “ An act for the better government of the navy of the United States,”
approved April 23d, 1800.

Specification 3d.—In this, that the said Commander Alexander Slidell Mackenzie,
of the navy, commanding the United States brig Somers, being on the high seas,
to wit, in 17° 34" 28” north latitude, and 57° 57° 45" west longitude from Green-
wich, or thereabouts, on the first day of December, eighteen hundred and
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forty-twe, did, then and there, without form of law, wilfully, dehbeﬁtely, and
with malice aforethought, hang and cause to be hanged by the neck at the main
yard-arm of the aforesaid brig, until he was dead, thha Small, a seaﬁum then i
the service of the United States, and borne on the muster-roll of said brig theveby
violating the 21st article of the 1st section of the act of Congress, entit d, “An_
act for the better government of the navy of the United States,” appromg{ﬂp%
23d, 1800. e

CHARGE 1I. » ‘ )
OPPRESSION. : ?

Specification st.—Tn this, that the said Commander Alexander Slidell Mackenzie,
of the navy, commanding the United States brm qomers, being on the high seas,
10 wit, in 179 34" 28” north latitude, and 5 57 45 Wﬁst Imoltgﬂe from
Greenwich, or thereabouts, on the first day of December, A. D. e@h*phun—
dred and forty-two, did, then and there, without a good and cuﬁicﬁm 'Gnuse, and
without form of law, oppressively kill, by hanging, and causing to' ‘b.e hanged by
the neck, at the main yard-arm of the aforesaid brig, Philip Spencer, an acting
midshipman, then in-the service of the United States, thereby violating the 3d
article of the 1stsection of the act of Congress, entitled, ¢ An act for the better
government of the navy of the United States,” approved April 23d, 1800.

Specification 2d.—Tn this, that the said Alexander Slidell Mackenzie, a com-
mander in the navy, commanding the United States brig Somers, being on the
high seas, to wit, in 17° 34" 28” north latitude, and 57° 577 45” west longitude
from Greenwich, or thercabouts, on the first day of December, A. D. eighteen
hundred and forty-two, did, then and there, without a good and sufficient cause,
and without form of law, oppressively kill, by hanging and causing to be hanged by
the neck, at the main yard-arm of the aforesaid brig, Samuel Cromwell, a boat-
swain’s mate, then in the service of the United States, and borne on the muster-
roll of said brig, thereby violating the 3d article of the 1st section of the sct of
Congress, entitled, * An act for the better government of the navy of the United
Btates,”” approved April 23d, 1S00.

Specification 3d.—In this, that the said Commander Alexander Slidell Mackenzie,
of the navy, commanding the United States brig Somers, being on the high seas,
to wit, in 13984’ 28” north latitude, and 57° 57" 45 west longitude from
“Greenwich, or thereabouts, on the first day of December, A. D. eighteen hundred and
forty-two, did, then and there, without good and sufficient cause, and without form
of law, oppressively kill, by hanging and causing to be hanged, by the neck, at the
main yard-arm of the aforesaid brig, Elisha Small, a seaman, then in the service of
'the United States, and borne on the muster-roll of said brig, thereby violating the
3d article of the 1st section of the act of Congress, entitled, ¢ An act for the
better government of the navy of the United States,” approved April 23d, 1800.
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LY

ILLEGAL PU\ISH\IEVT

':S' g%mtwn 1st.—In this, thatthe said Commander Alexander Shdell\Iackenzxe,

mmﬂ‘,ﬂdlﬂ" the United States brig Somers, being on the high seas, to wit, in 17°

"E’i” northlatitude, and 57° 57 45” west longitude, ﬁom Greenwich, or there-
ab(&ts on the'first day of December, A. D. eighteen hundred and forty-two, did
‘then and there exceed the limits of his authority, and violaté the thirtieth article
of the act of Congress, entitled *“ An act for the better government of the navy of
the U;Sxﬁa& States,”. approved Apul 23d, 1800, by hangmxr and causing to be
hanged, by . the neok to the main yard-arm of the sald brig, until he was dead,

_Philip Spencex an acting midshipman, then in the service of the United States.

Specification 2d—1In this; that the said Commander Alexander Slidell Mackenzie,
commanding the Umted States brig Samers, being on the high seas, to wit, in 17°
34-" 28" rQ} I&trtude, and 57° 57’ 45" west ]ong:tude, from Greenwich, or
thgreabguts,.;m the first day. of December, A. D. eighteen hundred and forty-two,
did then and there exceed the limits of his authority, and violate the thirtieth
article of the act of Congress, entitled, ** An act for the better government of the

.riavy of, the United States,” approved April 23d, 1800, by hanging and causing*
to be hanged, by the neck, to the main yard-arm of the seid brig, until he was
dead, Samuel Cromwell, a boatswain’s mate,-then in the service of the United
States, and borne on the muster-roll of said brig.

Specification 3d.—1In this, that the said Commander Alexander Slidell Mackenzie,
commanding the United States brig Somers, being on the high seas, to wit, in 17°
34’ 28” north latitude, and 57° 57" 45” west longitude, from Greenwich, or
thereabouts,.on the first day of December, A. D. eighteen hundred and forty-two,
did then and there exceed the limits of his authority, and violate the thirtieth
article of the act of Congress, entitled, ¢ An act for the better government of the
navy of the United States,” approved April 23d, 1800, by hanging and causing
to be hanged, by the neck, to the main yard-arm of the said brig, until he was
dead, Elisha Small, a seaman, then in the service of the United States, and borne
on the muster-ro!l of said brig.

\ ¥ &

CHARGE IV.
CONDUCT UNBECOMING AN OFFICER.

Specification 1st.—In this, that the said Commander Alexander Slidell Mackenzie,
commanding the United States brig Somers, while in latitude 17° 34” 28" north,
and longitude 57° 57" 45” west from Greenwich, or thereabouts, did, contrary to
the provisions of article 32d of the act of Congress, entitled, ¢ An act for the
better government of the navy of the United States,” approved April 23d, 1800,
on the first day of December, A. D. eighteen hundred and forty-two, behave in
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an unofficer-like and unfeeling manner, by addressing taunting and unoﬂi'cer-lﬁ{e
language to Philip Spencer, an acting midshipman on board said brig, in the service
of the United States, the said Spencer then and there expecting the 1mmednate
execution of death upon him by the orders of said Commander Mackenzie,

CHARGE V.
CRUELTY AND OPPRESSION.

Specification.—In this, that the said Commander Alexander Slidell Mackenzie,
of the navy, commanding the United States brig Somers, while on her last cruise,
to wit, between the thirteenth day of September, eighteen hundred and fogty-two,
and the twenty-fifth day of December, of said year, did oppressively and cruelly
use and maltreat the crew of said brig, and inflict upon them cruel and unnecessary
punishments, in violation of the 3d article of the 1st section .of the act of Con-
gress, entitled, “ An act for the better government of the navy of the Umted
‘States,’* approved 23d Apnl 1800.

; A. P. UPSHUR,

Secretary of the Navy,.
Navy DeparTMENT, January 23, 1843.
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THE NAVAL COURT MARTIAL.

U. S. Saip Northn CAROLINA,
New York, Feb. 1, 1843.
In eonsequence of the absence of Commo-
. dore Downes the Court was not convened,
but the mémbers present were brought to
order at 10 o’clock; by Commodore Read.
The roll was called. Present—
Captain Read, Captain Bolton,
“  "Turner, “  McKeever,
Page, Gwinn,
Com’dr. Shubrick, Com’dr Ogden,
Wm. H, Norris, Esq., of Baltimore, Judge
Advocate, and Commander Mackenzie, the
accused."
The members present then adjourned to
to-morrow, February 2, at 11 o’clock.

13 13

U. S. Surp NorTH CAROLINA,
New York, Feb. 2, 1843. }
The Court met this day in pursuance of
adjournment. Captain Downes having con-
vened the Court, the precept was read by
the Judge Advocate, as follows:

To Captain Joux DowxEs,
of the United States Navy :

By virtue of the authority contained in
the act of Congress, approved the 23d
April, A. D. 1800, for the better govern-
ment of the Navy of the United States, a
Naval General Court Martial is hereby or-
dered to convene at New York, on board
the North Carolina, on the first day of Feb-
ruary, 1843, or as soon thereafter as practi-
cable, for the trial of such persons as may
be legally brought before it.

The Court is to be composed of the fol-
lowing named officers, any five of whom
are empowered to act, viz:

ji

Captam John Downes,
George C. Read,
William C. Bolton,
Daniel Turner,
John D. Sloat,
Joseph Smith,
Isaac McKeever,
John H. Aulick,
Bladen Dulany,
John Gwinn,
Thomas W. Wyman,
Com dr Henry W. Ogden,
William W. McKean,
Members,
and William H. Norris, Esq., of Baltimore,
Judge Advocate.
A. P. Ursnuzg.
Navy DepaARTMENT, Jon. 23, 1843,

The precept having been read, the Judge
Advocate read the following letter from the
Honorable Secretary of the N avy:

Navy DeparTMENT,
January 23,1843. }

Sir : Enclosed you will receive a precept
for a Naval General Court Martial, to con-
vene at New York on the first day of Feb-
ruary next, or as soon thereafter as practi-.
cable, for the trial of Commander Alexander
Slidell Mackenzie and such others as may
be brought before it, of which Court you are
the senior officer, and at which time and
place you are required to give your attend-
ance.

The charges and ‘specifications in the
case of Commanders Mackenzie are also
enclosed, which you will deliver to the
Judge Advocate,in order that he may make
the necessary preparation for the trial. To
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save time, the charges have been sent to the
Judge Advocate.
. I am respectfully yours,
A. P. UpsHur.
To Captain John Downes, U. S. Navy,
Boston.

The Judge Advocate then read the fol-
lowing letters :
Navy DEPARTMENT, }
January 28, 1843,
Sir: Commander W. W. McKean has
this day been excused from serving on the
Court Martial to convene on the 1st prox-
imo, and Commander Irvine Shubrick or-
dered in his stead.
I am respectfully yours,
A. P. UpsHur,
To Captain John Downes, U. S. Navy,
Boston.
Navy DEPARTMENT, }
January 26, 1843.
Sir: Captain John H. Aulick and Captain
Bladen Dulany have been excused from
serving as members of the Court Martial
ordered to convene at New York on the
first proximo, and Captain Geo. W. Storer
and Captain BenjaminwPage have been or-
dered as members to supply their place.
I am respectfully your ob’t serv’t,
A. P. UpsHur.
To Captain John Downes, Pres’t N. G. C.
M., Boston.

Commander Mackenzie having been asked
by the Judge Advocate if he had any objec-
tions to make to any of the members of the
Court, replied in the negative.

The members of the Court having been
sworn by the Judge Advocate, and the Judge
Advocate by the President of the Court, the
charges and specifications having been read,
Commander Mackenzie pleaded as follows :

I admit that acting midshipman Philip
Spencer, boatswain’s mate Samuel Crom-
well, and seaman Elisha Small, were put to
death by my order, as commander of the U.
S. brig Somers, at the time and place men-
tioned in the charges; but, as under the
existing circumstances this act was de-
manded by duty and justified by necessity,
I plead not guilty to all the charges.

I have the honor to be, very respectfully,
‘your most obedient,

ALEX’R SLIDELL MACKENZIE,
Commander.
U. S. Suip NorTH CAROLINA.

The Judge Advocate then read the fol-
lowing paper :

The Judge Advocate, before the examin-
ation of testimony begins, desires to state
to the Court that he does not regard him-
self as occupying the position of a prose-
cuting law officer in the civil tribunals. His
duty he believes akin to that which was
devolved on the English judges at that
time when traversers were put on trial,
without the privilege of counsel. A prose-
cuting officer in the American courts, where
the benefit of assistance is always allowed,
the defendant usually contents himself with
presenting a prima facie case, and if com-
pelled to resort to witnesses believed to
have a favorable feeling to the defendant,
studiously uses no more than are absolutely
indispensable ; because otherwise he would
be prevented from sifting their testimony by
cross-examination, or attacking it by way of °
positive impeachment of character, should
they bear witness contrary to what he be-
lieves to be the truth, the principle being
that no one shall thus discredit his own
witness. But I must not be made to take
a position at all disabling me from extract-
ing the truth of this transaction. I could,
by a single witness, prove the hanging of
midshipman Spencer and seamen Crom-
well and Small, by the orders of commander
Mackenzie, and then close the case; the
rule of law being, that after the death is
shown to have occurred, actually or con-
structively, by the defendant, it is presumed
to be murder, and it is his duty to prove a
minor degree of criminality, or his entire
justification or excusability in effecting it.
This would be the general course in" civil
judicature, in order to retain the rights of
cross-examination and impeachment.

The duty of a judge advocate is, as I
have stated, supposed to be that of the Eng-
lish judge in cases without the privilege of
counsel ; but the judge’s rights were to ask
questions that would be legal, from eitherside.

I shell not expect, therefore, to be re-
stricted by the technical rules in these par-
ticulars, and be treated and restrained as an
ordinary prosecutor. I wish to elicit the
whole truth, whether favorable or adverse
to the defendant, and if I do not extract
what legally ought to serve him, equally
with his own counsel, it will be only from in-
ferior capacity, knowledge, and that sagacity
which a partisan feeling does only give.



But I must be apprized in advance by
defendant and his counsel of their ‘intended
course. Do they design not to contest my
privilege 1o ask any question that would be
legal, from either side, or is it meant, after
themanner of slovenly practice before courts
martial, to insist upon my duty, as the
English judge, for the benefit of the defend-
ant, but as the American prosecutor, for the
disadvantage of the government,

I therefore most respectfully desire ‘of

defendant and his counsel, to signify what
position they would prefer the Judge Advo-
cate to occupy. If I am, without excep-
tion, not to have the liberty of an examina-
tion in the nature of a cross-examination of
my own witnesses, in such cases as my
judgment would imply it as necessary, for
the obtainment of truth, let the defendant
say so, and I shall conduct this case after
the manner of a law officer in ordinary
cases before a civil tribunal——-I shall call
only the witnesses who will make the case
against the defendant.

This is thought by government to be a
case of great importance, and it is not un-
likely that an associate of masterly ability,
and whose capacity has been enabled by
age to command the respect of the.whole
country, may be sent me as a coadjutor.

In consultation thereof of public opinion,
I shall not proceed in the trial till I am ad-
vised whether such is the design of the
government—a delay very desirable and
expedient under any event, as I foresee an
important point at the outset of this case,
which I have not had opportunity, from the
recency of my appointment, and the diffi-
culty of commanding the use of books when
away from one’s own office, of thoroughly
examining. :

The Judge Advocate wishing this state-
ment to go on the record, the Court was
cleared, that the question might be con-
sidered.

Upon the opening of the Court it was
stated by the Judge Advocate, that it was
ordered by the Court that the paper sub-
mitted by the Judge Advocate go upon.the
proceedings, and that the letter of appoint-
ment of the Judge Advecate be read.

Navy DEPARTMENT, ;
January 25, 1843.

Sir : You are appointed Judge Advocate

to a Court Martial to convene at New York

NAVAL COURT MARTIAL. 7

on the 1st proximo. You will please in-
form this department whether you will
accept. Enclosed are charges and specifi-
cations against Commander Mackenzie.
I am respectfully,
Your ob’t serv’t,
A. P. Upsnur.
To W. H. Norris, Esq., Baltimore.

The Court then adjourned to Friday,
Feb. 3, at 10 o’clock.

U. 8. Saip NorTH CAROLINA,
New York, Feb. 3, 1843.
The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, “  Page,
“  Bolton, “  Gwinn,
“  Turner, “  Wyman,
“  Sloat, Com’dr Ogden,
“  Storer, ¢«  Shubrick,

Members,

W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Mackenzie, ac-
cused.

Captain Joseph Smith, in consequence of
indisposition, was unable to attend, but sent
the following certificate, which was read by
the Judge Advocate :

U. S. Navy Yarp,
Brooklyn, Feb. 3, 1843.

I hereby certify that Captain Joseph
Smith is unable to attend the Court this
day, in consequence of severe indisposition.-

Respectfully,
: Joun HasreTT, Surgeon.
To the President of the Naval Court Mar-
tial, convened on board the U. S. ship
North Carelina.

' The journal of the preceding day was
read and approved.
The Court was then cleared. :
On the opening of the Court, the follow-
ing paper was submitted by the counsel of
Commander Mackenzie :

The counsel for defendant beg leave most
respectfully to state, that in giving their as-

'sent to the position of the Judge Advocate,

that his functions are in a measure judicial,
that he is bound in this discharge to protect
the rights of the accused, they are not to be
considered as consenting to any departure:
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from established course in the mode of con-
ducting the prosecution, or to any violation
of the known rules of evidence, the observ-
ance of which they believe to be essential
to the discovery of truth, the administration
of justice, the preservation of the rights of
the navy.

Joun Dugr, for himself.

GEORGE GRIFFEN.

The Court wasragain cleared, and on
opening it, the Judge Advocate informed
Commander Mackenzie that his paper, with-
drawing his assent to the paper of yesterday,
read by the Judge Advocate, should be put
on record.

The Judge Advocate then submitted the
following paper, which was read :

The Judge Advocate states to-the Court
that he has not been furnished by the De-
partment, as yet, with any list of witnesses

on the part of the government ; that he has

had no opportunity of conversing with any
of the witnesses, of whose names he is even
entirely ignorant, except by rumor in respect
to a few of them, and that therefore he will
need time to prepare the case by conversa-
tion with the officers and crew of the brig
.Somers, before he can commence the case
on the part of the government. The Judge
* Advocate has issued two subpcenas, duces-
tecum, «for the record in the case of the
Court of Inquiry, into the alleged mutiny,
which have not yet been returned, and by
which record he could have been notified
of the witnesses and facts to constitute. the
case of the government.

It is not expected that any tedious delay
will be required of the patience of the Court.
The Judge Advocate would respectfully,
therefore, ask the Court to adjourn till to-
morrow, at 11 o’clock, when it is hoped no
further delay will be necessary, more espe-
cially since the retraction of the accused’s
counsel of the assent given on yesterday,
producing on the part’of the Judge Advo-
cate an entire change of plan.

The Court then adjourned till to-morrow,
Saturday, Feb. 4, at 11 o’clock, A. M.

U. S. Surr NorTH CAROLINA,
New York, Feb. 4, 1843. }
The Court met this day in pursuance of
adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, ¢ Page,
“  Bolton, ¢ AGwrinn,
“ . Turner, “  Wyman,
«“  Sloat, Com’dr Ogden,
“  Storer, ¢ Shubrick,
Members,

W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Mackenzie, ac-
cused.

Captain Joseph Smith, in consequence of
severe indispositiou, was unable to attend,
but sent the following certificate, which was
read by the Judge Advocate :

U. S. Navy Yarbp,
Brooklyn, Feb. 4, 1843. §
I hereby certify that Captain Joseph
Smith is too unwell to attend the Court
this day. Respectfully,
Jon~x HasLETT, Surgeon.
To the President of the Naval Court Martial
on board the U. S. ship North Carolina.

The Judge Advocate then read the pro-
ceedings of yesterday, and immediately af-
terward stated that a paper from two mem-
bers of the bar of the city of New York,
had been handed him for submission to the
Court. - The President said the Court would
receive the paper and read and consider
it in private, upon which the Court was
cleared.

Upon opening of the Court, the Judge
Advocate read the following paper and de-
cision of the Court thereon :

The undersigned beg leave to state to the
Court Martial assembled for the trial of Com-
mander Alexander Slidell Mackenzie, that
they have been employed by the relatives of
acting midshipman Philip Spencer, one of
the persons, for the murder of whom Com-
mander Mackenzie is upon trial, to attend
the trial and to take part therein, as such
counsel, if permitted by the Court.

The undersigned therefore most respect-
fully request that they may be permitted, as
such counsel, to be present at the trial, and
to examine and cross-examine the witnesses
who may be produced, by prepounding such
questions as may be approved by the Court,

‘and to offer, from time to time, such sugges-

tions in relation to the proceedings, and to
present such comments on the testimony,
when the same shall have been concluded
(subject to the like approbation of the Court),
as they may deem necessary.
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. The undersigned respectfully submit that
the Court has full power, in its discretion,
tp grant the application now made, and that
the nature of the investigation to be had, and
the interest naturally and justly felt therein
by those for whom they appear, render it
proper that the same should be granted by
the Court. ' B. F. BurLER,
Caas. O’Connor.
February 4, 1843.

The Court, after mature deliberation, de-
cide that the above paper be put on record,
and that the application contained in it be
not granted.

The Court then adjourned to Monday,
Feb. 6, at 10 o’clock.

U. S. Surr NorTH CAROLINA,}
New York, Feb. 6, 1843.
The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
%  Read, “  Page,
“  Bolton, “  Gwinn,
Sl ST er, “  Wyman,
« . Sloat, Com’dr Ogden,
¢ Smith, “  Shubrick,
¢  Storer, Members,

‘Wm. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alexander Sli-
dell Mackenzie, accused.

In consequence of the absence of Captain
Joseph Smith from the Court the last two
days the Court was in session, the journal
and proceedings of those days were read
over.

The Court was then cleared, at the sug-
gestion of Captain Smith, that his absence
at the time of the vote was taken on the ap-
plication preferred by Messrs. Butler and
O’Conner, might affect the proceedings, the
vote was reconsidered, and the former decis-
ioh confirmed.

~~ Midshipman Chas. W. Hays being called

and duly sworn by the President of the
Court, the first charge and first specification
of first charge were read to him. Some
aobjections to this course having been made
by Commander Mackenzie, the Judge Ad-
vocate read a statement of what he intended
should be his course in conducting the pros-
ecution.

The Court was:cleared, and on opening
it, Commander Mackenzie was informed by

2

the Judge Advocate, that the trial should
proceed on all the charges and specifica-
tions in their order.

The charges and specifications were
then read to the witness, who testified as
follows : i

EXAMINED BY THE JUDGE ADVOCATE.

Q. What is your name and age? Were
you on board the U. S. brig Somers in her
last cruise, and in what capacity ?

A. My name is Charles W, Hays; Tam
20 years of age; I was on board of the
Somers in her last cruise, as midshipman.

Q. Was Acting Midshipman Philip Spen-
cer arrested, and when ?

A. He was arrested on the 26th of No-
vember, at evening quarters.

Q. Where was he placed during the time
of his confinement, and how secured and
guarded ?

A. He was placed on the larboard arm-
chest; he was secured in double irons and
hand-cuffs, and was guarded the first two
days by the officer of the deck.

Q. Was he executed by the orders of
Commander Mackenzie, on the first of De-
cember last, at the time and place men-
tioned in the 1st specification under 1st
charge ?

A. He was executed on the first of De-
cember, to the best of my knowledge, at the
time and place mentioned in the 1st speci-
fication of the 1st charge.

Q. From the time of his arrest to the
time of his execution, was Philip Spencer
furnished with any charges and specifica-
tions of crime ?

A. Not to my knowledge.

Q. From the time of his arrest to the
time of his execution, was any investigation
into Philip Spencer’s guilt of any crime
against the laws of the navy, made by
Commander Mackenzie, or any other officer
of the brig Somers, in the presence of said
Spencer, so that he might confront the wit-
nesses, so that he might cross-examine
them, so that he might ‘offer vindicatory
proof, so that he might object to the recep-
tion of mere hearsay and belief, or other
illegal evidence, as competent legal evi-
dence against him ?

A. None that I know of, in his presence.

Q. Under 2d specification of 1st charge,
was boatswain’s mate, Samuel Cromwell,
arrested, and when ?
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A. e was arrested on the evening of
the 27th of November.

Q. Where was Cromwell placed during
the period of his confinement, and how se-
cured and guarded ?

A. On the starboard arm-chest, on the
quarter-deck ; placed in double irons and
hand-cuffed and guarded the first day by
the officer of the deck.

Q. Was Cromwell executed, and by order
of whom, on December 1st, at the time and
place mentioned in the 2d specification un-
der 1st charge ! b

A. He was executed on the 1st of De-
cember, at the same time and place as Mr.
Spencer, by the order of the commander of
the vessel.

Q. From the time of his arrest to the
time of his execution, was Cromwell fur-
nished with any charge and specifications
of crime ?

A. Not to my knowledge.

Q. Under 3d specification of 1st charge,
was Elisha Small, seaman on board the brig
Somers, executed, and by whose orders, on
the 1st of December last ?

A. He was executed by the orders of
Commander Mackenzie, at the same time
and place as Mr. Spencer and Cromwell.

Q. Under 2d charge, 1st speciﬁcatz\'on,
was Philip Spencer, an acting midshipman
on board the brig Somers, executed the 1st
of December last, at the time and place of
1st specification of 2d charge, and by whose
orders ?

A. He was an acting midshipman, and
was executed by the order of Commander
Mackenzie, at the same time and place spe-
cified in the 1st specification to 2d charge.

Q. Was Samuel Cromwell executed at
the same time and place, on 1st December
last, as in 2d specification to 2d charge,
and by whose orders ?

A. He was executed at same time and
place as Mr. Spencer, and by order of Com-
mander Mackenzie.

Q. Was Blisha Small executed at the
time and place sin 3d specification, 2d
charge, and by whose orders ?

A. He was, and by orders of Commander
Mackenzie.

Q. Under 3d charge, was Philip Spen-
cer executed, and by whose orders, at the
time and place of charge 3d, specification
1st?

A. He was executed on the 1st of De-
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cember, by order of Commander Macken-
zie, at the time and place specified.

Q. Was Samuel Cromwell executed, and
by whose orders, at the time and place of
charge 3d, 2d specification ?

A. He was executed by order of Com-
mander Mackenzie, at the time and place
specified. -

Q. Was . Elisha Small executed at the
time and place mentioned in 3d charge,
3d specification, and by whose orders ?

A. He was executed by order of Com-
mander Mackenzie, at the time and place
specified.

Q. When you speak of time in the seve-
ral specifications, do you mean civil or sea
account ?

" A. Civil time.

Q. Under charge 5th, to your knowledge,
did Commander Mackenzie oppressively and
cruelly use and malireat the crew of the
brig Somers during her last cruise, or inflict
on them unnecessary punishment?

A. No sir, by no means.

Commander Mackenzie declined asking
any questions at that time.

The testimony .of Midshipman Charles
W. Hays here closed. His evidence was
read to him and corrected by him.

The Court was then cleared, and on the
opening of it, Commander Mackenzie was
informed that any evidence he might have
to offer would be received.

J. W. Wales was then called, and being
duly sworn by the President of the Court,

testified as follows :
wlt
EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on board the U. S. brig
Somers in her last cruise, and if so, in what
capacity ?

A. 1 was on board in the capacity of
purser’s steward.

Q. Did you know of any intended mutiny
on board that vessel? If so, whence did
you derive your information ?

A. I'learnt it from Mr. Spencer; he in-
formed me of it.

Q. State the communication made to you
by Mr. Spencer; when made, and all the
circumstances connected therewith.

A. He made the communication to me
on the evening of the 25th of November, in
the sccond day-watch; I was standing for-
ward by the bitts ; Mr. Spencer came for-
ward, and after making a few remarks rela-
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tive to the weather, desired me to get on the
top of the booms with him, as he had some-
thing of great importance to communicate to
me; I got up on the booms, and he com-
menced the conversation by asking me these
questions: “Did I fear death?” “ Was I
afraid of a dead person, and dare I kill a
person ?” I was much surprised at these
remarks, and paused some time to see if
Mr. Spencer was in earnest, and I found he
was very serious in what he was saying—
very much in earnest; his whole mind
seemed to be wrapped up in what he was
saying to me ; I told him I was not partic-
ularly anxious about dying quite yet—that I
had no cause to fear a dead man—that,
should a man abuse e or insult me, I
thought I could muster sufficient courage to
kill him, if necessary; Mr. Spencer re-
marked, that he did not doubt my courage—
that he knew it; he then asked if I could
keep a secret, and if I would keep onc; I
told him I would; he then requested me to
take an oath, the purport of which was, that
I should never communicate that conversa-
tion to any one, so help me God; I took

the oath as he directed, and he then went |

on to state that he was leagued with about
twenty of the brig’s company, to murder all
the officers, take the brig, and commence
pirating ; he said he had the plan and sta-
tions of the men all drawn up, and he said

it was then in his neck-handkerchief around |

his neck ; he desired me to feel of it.; I felt
of the back part of his neck-handkerchief,
and it made a noise as though there was
paper inside ; he then went on to state the
manner he should proceed te take her.

The affray would commence some night
when he had the mid-watch ; some of those
concerned with him would get in a scuffle
on the forecastle ; Mr. Spencer would then
cause them to be brought to the mast; he
would then call Mr. Rogers, the officer of
the deck, to pretend to settle the matter ; as
soon as Mr. Rogers had got to the gangway,
they were to seize him and pitch him over-
board; they would then have the vessel to
themselves ; he would then proceed to sta-
tion his men at the hatches,.to prevent any
one coming on deck ; the keys of the arm-

chest, he said, he could lay his hands on at

any moment; he would then furnish his
men with arms ; this done, he (Mr. Spen-
cer) was to proceed to the cabin and murder
the commander with the least noise possible ;

|
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this done, he would go with some of his
men to the ward-room, and murder the ward-
room and steerage oflicers; he stated that
the officers had no arms, with the exception
of the first lieutenant, and all the arms he
had was an old culass, which he should
securc before the affray commenced ; this
accomplished, he should come on deck,
have the two after guns slewed round so as
to rake the deck ; he would then have the
whole crew called on deck, and would se-
lect from among them such as would suit
his purposes, the remainder he should cause
to be thrown overboard ; this done, he should
proceed to clear the deck, by throwing over-
board the launch and all the spare spars and
rigging, as they only tended to lumber up
the deck—that, should they stand in need
of any spare spars or rigging, they could
easily supply themselves from the vessels
they captured ; this done, the brig was to
proceed to Cape St. Antonio or the Isle of
Pines, one of these places, and there take
on board one who was familiar with their
intended business, and who was willing and
ready to join them ; this done, they .were
to commence cruising for prizes—that when-
ever they would take a vessel, they would
murder all hands, as dead men told no tales,
he said ; and after taking from her that which
would be of use to thei, they would scuttle
the vessel, leaving no traces of her ; should
there happen to be females on board, he
would have them taken to the brig, for the
use of the officers and men, using them as
long as they saw fit; after that, to make
way with them.

Mr. Spencer then called up Elisha Small,
seaman, on board; Small did not get on
the booms, but stood on the rail.

Mr. Spencer commenced talking to him
in Spanish; I could not understand what
was said; Small looked very much sur-
prised ; Mr. Spencer remarked to him in
English, “ Oh, you need not be under any
apprehension or fear on his account, as I
have sounded him pretty well, and find he

|is one of us;” Small loeked pleased, and

said “he was very glad to hear it;” Mr.
Spencer continued to converse a little while
longer with Small, but I did not hear what
was said; Mr. Spencer spoke rather loud
once, and Small chided him, saying, * There_ .
were a number of little’ pictures about who
had long ears,” alluding to the small boys ;
Small was then called away to execute some
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order ; Mr. Spencer said to him when he
was leaving, that he (Mr. Spencer) should
have the mid-watch, and desired to have
some further conversation with him relative
to their plans; at the same time he de-
sired Small to see that foretopman; Small
agreed to see him again, and likewise to
see that foretopman ; he did not specify by
name.

Small then left ; Mr. Spencer then made
overtures to me, saying if I would join them
he would give me the post of 3d officer on
board ; I made no reply; he then went on
to state that the commander had a large
amount of money on board, that and what
the purser had, he said, would make a pret-
ty little sum to commence with. He then
asked me what I thought of the project; I
thought it prudent to dissemble as much as
possible in order to gather further intelli-
gence of their movements; I told him I
liked the plan, and was favorably disposed
toward it; my duty then called me away.
Before I left Mr. Spencer, we agreed to
have another interview on the morrow, when
he said he would show me the plan he had
drawn up. I then got off the booms, so did
Mr. Spencer ; he followed me as far aft as
the gangway, saying, “If I breathed a syl-
lable of that which he had communicated to

me, that I would be murdered, if he did not,|

do it some of those concerned with him
would ; go where I might my life would not
be worth a straw.”

M. Spencer then went below ; I kept on
deck about fifteen minutes after he went be-
low, and proceeded as far aft as the com-
panion-way to make known the subject to
Commander Mackenzie ; I saw Sinall watch-
ing me very closely ; he was about midships
of the trunk ; I did not deem it prudent to go
in the cabin at that time, though I watched
for an opportunity so to do, but was closely
watched by Small wherever I went; I then
went on the birth-deck, and went aft to the
steerage door with the intention of making
it known to the 1st lieutenant ; Mr. Spencer
was still awake ; he raised up his head, and
wanted to know “ why in the devil I was
cruising about therc at that time of night,
and why I did not turn in.”

I made no reply, but pretended to be get-
ting into the purser’s store-room; I then
went on the birth-deck and waited nearly
an hour longer ; I then went to the steerage
door, and found that the wardroom lights
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were out, and that the wardroom gentlemen
had retired ; I then thought I would let the
matter rest till morning, turned in, and en-
deavored to sleep, but I could not do it. In
the morning, as soon as I could get an op-
portunity, I got into the wardroom and then
made the matter known to the purser, request-
ing him at the same time to get it to the com-
mander as soon as possible ; I did not then
give him the full particulars, but condensed
the matter as much as possible. I them
went on deck, and told Mr. Gansevoort, the
1st lieutenant, that the purser wished to see
him immediately in the wardroom.

While T'was talking to Mr. Gansevoort,
Cromwell, Small, Wilson, and M‘Kinley,
gathered around us as though they were
watching me ; if I attempted to speak to an
officer that day, the men were dogging me
around.

Mr. Gansevoort went below; I did not
see Mr. Spencer again, although I endeav-
ored to get another interview, as he was
engaged with Green, a forecastle man, in
the foretop nearly the whole morning ; that
is all that passed on that occasion.

Q. Did you, or did you not, understand
from Mr. Spencer at what time the mutiny
would break out? if so, about, what time ?

A. He said very shortly and before our
arrival at St. Thomas.

The testimony of ‘Mr. Wales was here
suspended ; his evidence was read to him,
and corrected by him.

The Court then adjourned until to-mor-
row, Feb. 7, at 10 o’clock.

U. S. #uip Nortn CAROLINA,
New York, Feb. 7, 1843. %
The Court met this day, in pursuance of
adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, 0 Paoed
“  Bolton, “  Gwinn,
4. Turner, “  Wyman,
¢ Sloat, Com’dr Ogden,
% Smith, #  Shubriek,
¢« Storer, Members ;

Wm. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alex. Slidell
Mackenzie, accused.

The journal of the preceding day was
read and approved.

J. W. Wales was then recalled. Com- /,
mander Mackenzie putting the following
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question, he proceeded in his testimony as
follows—

Q. Continue your narrative of what you
know of the mutiny.

A. I'had no further conversation with Mr.
Spencer at that time ; I was present on deck
when the irons were put on Mr. Spencer, it
was at evening quarters. I was called on
deck,saw the officersall collected onthe quar-
ter-deck, with the exception of the master’s
mate of the forecastle. Iheard Commander
Mackenzie say to Mr. Spencer, ““ He under-
stood he aspired to the command of that
vessel, that he did not know how he was to
accomplish it, unless he rode over the dead
bodies of all the officers,” or words to that
effect. I understood Mr. Spencer to say,
“Yes, sir.” I was then sent below to at-
tend to getting up the irons ; the irons were
put on Mr. Spencer, and he was put on the
larboard arm chest. That night I observed
that the erew appeared disaffected, collect-
ed about the vessel in knots, conversing in
alow tone ; I could not hear what they were
talking about. Cromwell slung next to me ;
he was called on deck to obey some order;
he went on deck, muttering curses ; I could
not understand what he said, or who they
were to. The next day the crew continued
maore disaffected than ever; an order had
to be given two or three times before it was
executed, and when they did execute it they
would go growling along as though they did
not care whether it was done or not; they
went slow.

I think it was that day that Cromwell and
Small were confined; I think it was the
27th. [ noticed that the disorder among
the crew was continually increasing, and a
number of them missed their muster, Mec-
Kinley, Wilson, Green, Nevilles, and sev-
eral others. The excuse they offered for
missing their muster was, “ that they could
not get along the decks ;” they were congre-
gated around the stern of the launch ; ithat
morning | was officer in charge of the pris-
oners; we were holystoning the decks; I
noticed those men who had missed their
muster kept congregating round the stern of
the launch, and kept talking in a secret
manner. [ noticed them making signs to
the prisoners by putting their hands up to
theiv chins; Cromwell was laying on the
starboard arm chest; he rose up in his bed.
1 tald him if I saw any more signs passing
berween them, I should put him to death,
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my orders were to that effect; he lay down
on his bed. I then went to the stern of the
launch, found Wilson had a number of small
holystones collected there, and was endeav-
oring to pull a gun handspike from the stern
of the launch; what his intentions were I
don’t know. I cocked a pistol, and ordered
him in the gangway to draw water. I told
him if I saw him pulling on the handspike
I should blow his brains out; he then com-
menced drawing water; I kept him in the
gangway drawing water the whole time.
In the morning I communicated this matter
to the commander, and likewise to the 1st
lieutenant. They were watched so close
that the next morning at breakfast time they
came aft, and I heard them say to Captain
Mackenzie “ something about the business,”
they were. then confined in double irons.
The crew still continued very much dissat-
isfied, grumbling the whole time, the mas-
ter-at-arms was sick at the time, and I at-
tended to his duties, had charge of the birth-
deck. Their manner was so insulting that
I'had to bring three or four up for punish-
ment ; the dissatisfaction continued to in-
crease (this was the 30th I think), and
continued until the execution took place,
when I noticed a marked change in their
manner ; those who were the most unruly
and insolent were the first to run and obey
an order ; they seemed to anticipate an or-
der.

I have frequently heard Mr. Spencer
speak very disrespectfully of the comnmand-
er in the presence of the crew. When an
order has been given to make or take in
sail, I have heard him say that there was
no necessity of making or taking in sail, and
that the commander gave the order merely
to see the crew employed. When we were
at Mesurado, as we were going ashore in a
boat, the 2d cutter I belicve it was, I heard
Commander Mackenzie observe to Mr.
Spencer that he was not in uniform ; Mr.
Spencer went over the side muttering. I
could not understand what it was and after
we had got some twenty or thirty yards
from the brig the commander hailed the
boat, and asked if we had the American
ensign in the boat, Mr. Spencer replied
*“that we had not got it,” and then in a low
voice remarked, not loud enough for the
commander to hear him, “That he be God-
damned if he was going back for it either,

the damned old humbug go “to hell,” T his
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was said so that the boat’s crew could hear
it ; McKinley was in the boat ; I don’t know
what others ; he continued cursing the com- 4
mander all the way to the shore.

« About two weeks before the mutiny was
made known to me, I was standing forward,
I heard Mr. Rogers sing out, “ Let go some
brace;” Spencer, Cromwell, and Small, were
standing forward at the same time; they
were laughing and talking together, it was
Spencer’s watch on deck, Cromwell was
boatswain’s mate of the watch; Mr. Rogers
called two or three times to let go the brace,
they paid no attention to it, but kept on
laughing and talking. Mr. Rogers then
came forward himself and gave the order.
Commander Mackenzie was on deck, sitting
on the round house ; he sent for Mr. Spencer
aft ; Mr. Spencer went aft, and when he
came forward again he was cursing the
commander. I asked him what was the
matter ; he said, “ The commander said I
.do not pay attention to my duty, and re-
quested me in future to pay better attention ;
God damn him, I should like to catch him
on that round liouse some of these dark
fﬁtrh?é‘ap'd plunge him overboard, it will be
g’%@gsﬂing task to me ;” and then muttered
between his teeth, “I'll be God damned if
Tdon’t do it,” or words to that effect. Iam
confident those are the words he used.

[ have heard Cromwell speak disrespect-

fully of the commander; when getting under
way from Madeira, Commander Macken-
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Cromwell often curse the boys, and the
commander has called him aft,and censured
him for so doing in my presence. After we
left Madeira, between there and Santa Cruz,
I noticed a great change in Cromwell’s
treatment to the boys; he would let them
pull and haul him about, he would be play-
ing round the decks with them, he would
let the boys both small and large curse him,
and he would take no notice of it. M.
Spencer gave him $15, in money; I saw
Cromwell give it to the sergeant of marines
to take care of for him ; he remarked at the
time, it was a pretty good present. I have
noticed Cromwell and Mr. Spencer in close
conversation at night, and when any officer
has come up, they have separated, and when
he would leave, they would get together
again, and talk in a low voice. I could not
hear what they said ; these meetings would
take place generally at night when it was
dark. Mr. Spencer had a way of making
music with his jaw. I have frequently
heard him making this music to the men on
the forecastle ; this music was very pleasing
to them; they would ask him to play for
them for their amusement.

I was present at the execution of Spen-
cer, Cromwell, and Small; T saw Com-
mander Mackenzie talking with Mr. Spen-
cer; I did not hear what they said. After
they had got through talking, arrangements
were made for the execution. The prison-
ers were conducted to the gangway, the

zie came forward and desired to know why
some rigging had not been attended to, and
told Cromwell, as he was chief boatswain’s
mate, he ought to have attended to it. Com-
mander Mackenzie went aft, and Cromwell
further forward. Cromwell said, after he
had got forward, he did not care a damn
whether the rigging was attended to or not;
he said the commander was anxious to get
too much work out of the erew, there was
no necessity for getting under way that night
(the night we left ‘Madeira), at the same
time wishing the brig and the commander
further in‘hell than they were out. When
we left New-York, Cromwell’s treatment
of the boys was very tyrannical; when
called upon to inflict punishment, he would
strike them with all his might, as though he
was whipping men.

I have frequently heard Commander Mac-
kenzie reprove him for striking so severely,

! place of execution ; when Mr. Spencer was
|going round by the pumpwell, he asked
permission of Commander Mackenzie to
speak with me, It was granted him, and
| he then said tome, “ Mr. Wales, I sincerely
trust that you will forgive me for tampering
with your fidelity.” T told him, “I did so
from the bottom of my heart, and hoped
God would forgive him also.” He then
passed on to the gangway ; at the gangway
he met Small; Spencer extended his hand
to Small, and requested him to forgive him.
1 could not hear all that Small said, but I
understood him to say, “ How can you ask
that of me, Mr. Spencer, when you have |
brought me to this.” Commander Macken- |
zie was standing by, and said to Small, “Do |
not go out of the world with any bad feel- |
ing at your heart—forgive him.” Small

then replied, ¢ Well, sir, since you request |
it, T will,” at the same time giving Mr,

and has ordered him to stop. [ have heard

Spencer his band. Small then asked leave
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to address his shipmates, which was readi-
ly granted. He said, “ That he deserved
to die, that his sentence was just and right ;”
some other remarks which I could not un-
derstand. Small then took leave of Lieut.

Gansevoort ; Commander Mackenzie, stand- |

' ing by, asked him “ What he had against

him, that.he would not shake hands with
him.” Small replied, ¢ Nothing, sir; but I
did not think you would shake a poor fel-
low’s hands like mine, and bid him good-

| by.” The commander and Small then shook

hands very cordially ; both I belicve were
weeping at the time.

That is all I recollect at this time.

Q. Were any of the crew present when
you heard Spencer threaten that he would
throw the commander overboard ? if so, who
were they, or what effect had the language
of Mr. Spencer upon them ?

A. Yes,sir; there was Cromwell, Small,
Wilson, M‘Kinley, Nevilles; and two or
three others, whose names I do not remem-
ber: the effect of the remark seemed very
pleasing—they smiled ; Mr. Spencer weut
on talking with them,

Q. What effect had the remarks of Mr.
Spencer when cursing the commander in
the boat going ashore at Mesurado upon the
boat’s crew ?

A. You could see a smile on their faces.

Q. Do you know anything of Mr. Spen-
cer’s demeanor to his commander when in
his presence, or when addressing him ? if
s0, what was it?

A. He was very obsequious, and very
tespectful ; he used at times to say how he
would address .him when in the steerage,
but his manner when he got on deck was
different.

Q. Did, or did not Mr. Spencer pass a
large portion of his time with the crew?
and was he, or was he not unusually inti-
mate and familiar in his conduct toward
them ?

A. Yes, sir; he spent a large portion of
his time with them; he seemed to keep

aloof from his brother officers altogether ;|

he seemed to take great pleasure in the
company of the crew.

Q. Did you, or did you not observe
with which of the crew he was most inti-
mate ?

A. Yes, sir; with Cromwell, Small,
Wilson, M‘Kinley, Golderman, Nevilles,
MKee, and Waltham; he was very intimate
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with Waltham, who was a negro. 1 have
seen him set for an hour at a“time on the
bitts talking with this negro. Gallia, too, he
was very intimate with ; he was the cook
of the steerage, a Maltese ; he used to lend
Gallia his pipe to smoke.

Q. When Midshipman Rogers gave the
order about the brace, which was not obey-
ed by Mr. Spencer’'and Cromwell, were
they near enough to have heard it?

A. They were as nigh as I was; I stood
right beside them; I heard it perfectly

lain.

Q. At what time of the day were Wilson,
M‘Kinley, Green, and M‘Kee, ironed ?

A. It was at evening quarters, about half-
past nine o’clock, or thereabouts.

Q. Do you know whether M‘Kinley,
Green, and M‘Kee, came aft of their own
accord, or were sent for, just before they
were ironed !

A. 1 heard Browning saying, if they did
not go aft and make a report of the matter,
he would.

Q. Do you know anything of any remarks
of Cromwell about the commander’s fear of

-exposing the boys to danger ?

A. Yes, sir; a short time after we lelt
Mesurado, we were struck by a squall, and

'some of the little boys sprung up in the

rigging to take in sail ; the commander or-
dered some of the smallest down, told them
not to go up ; Cromwell remarked that the
commander was too damned afraid of the -
boys, would not suffer them to go into any
danger.

Q. What o'clock was it when we got
under way from Madeira?

A. About dark; I don’t recollect what
time exactly.

Q. Was anything said by Mr. Spencer,
when he proposed the mutiny to you, about
the small arms being loaded ?

A. He said the pistols and muskets were
loaded.

Q. Was anything said on the same occa-
sion about the small boys ?

A. Yes, sir; he said the small fry eat a
large quantity of biscuit, that they were a
useless article on board a vessel, and that
he should make way with them.

Q. Do you know anything of the picture
of a brig drawn by Mr. Spencer ?

A. Yes,sir; he drew one once,and brought
it into the wardroom ; I was there ; heard
the purser get into a dispute about one of
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the sails. She had a black flag flying at
her peak.

Q. Do you know anything of Mr. Spen-
cer’s giving segars or tobacco to any of the
crew ?

A. Yes,sir; T have seen him give tobac-
co and segars to a number of them ; 1 have
seen him give Cromwell two bunches of
segars at a time; I have seen him give
Van Velsor and Green (apprentices) a pound
of tobacco at a time ; 1 have seen him give
tobacco and segars to the smaller boys, say-
ing, when he gave it to them, that “he
knew it was contrary to the rules of the
vessel to give it to them, but if the comman-
der would not let them have it, he would
accommodate them.”

Q. Do you know of Mr. Spencer giving
money to any of the crew, other than
Cromwell ? if so, state it.

A. Yes,sir, I have seen him give money
to Small at Santa Cruz—two silver pieces
—1I do not know how much ; I have seen
him throw a shilling or sixpence on the
deck, and let the boys scramble for it.

Q. What do you know of the conduct and
subordination of the crew, {from the time of
our departure from New York down to the
time of execution ?

A. The conduct of the crew when we

left New York was very good, very good |

discipline indeed. After we left Madeira,
I noticed they were disorderly, and the dis-
affection continued to increase until afte
the execution ? 4

Q. What were the indications of subor-
dination which you observed—were the
crew respectful and prompt, or were they
surly and reluctant?

A. They were surly and reluctant.

Q. What portion of the crew were surly,
insubordinate, backward in performance of
duty down to the time of the execution?

A. About half or two thirds.

Q. Do you know of anything that passed
when Cromwell and Small were ironed,
between the commander and them?

A. Cromwell and Small were sitting on
the trunk when the irons were put on. I
heard the commander say to Cromwell,
that “ he should take him home, and that he
should be tried by the laws of his country ;
if innocent, he could prove himself so, if
guilty, he would be punished,” or words to
that effect.

Q. Did you observe the commander
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speaking to Small, immediately after he
had spoken to Cromwell ?

A. Yes, sir.

Q. From your observation of the conduct
and demeanor of the crew, after the arrest
of the persons executed, were or were you
not of the opinion, that, if the execution had
not taken place, a rescue would have been
attempted ?

A. T think they would have attempted a
rescue. I do not think the vessel could
have been brought into port by her officers,
if the execution had not taken place.

Q. What was the tone, the manner, the
demeanor, the appearance of Commander
Mackenzie in his intercourse with Mr.
Spencer, from the time that it was an-
nounced to him that he was to die until the
moment of his death ?

A. While the commander was talking to
him, I observed the tears trickling down his
(the commander’s) cheeks; it appeared to
be a very hard duty for him to perform.

Q. Was the conduct of Commander Mac-
kenzie to Mr. Spencer rude or sympathizing,
disdainful or courteous?

ﬁl. Very courteous, very sympathizing ;
I thought he sympathized with him deeply.

CROSS-EXAMINED BY THE JUDGE ADVOCATE.

Q. When did you first suppose it to be
impossible to continue Spencer, Cromwell,
and Small, aboard with safety to the vessel ?

A. The third day after Mr. Spencer was
confined.

Q. At what hour of the night of the 25th
of November did your conversation with
Mr. Spencer commence, and how long did
it last; how long did it last after Small was
called off?

A. Tt commenced alittle after six o’clock;;
Small was called away at near eight o’clock,
and it lasted nearly an hour after Small left.

Q. Had you any previous intimacy with
Mr, Spencer? had he made you presents
of meney or anything else ?

A. He never made me any presents; I
was as intimate with him as with any of
the other officers ; he would always come
to me when he wished to draw anything.

Q. What sort of a man was Small as to
intellect? was he a shrewd or a simple man?

A. Not very shrewd, not very simple;
he understood navigation, and had been
mate of a vessel.

Q. On the night of the 25th of Novem-
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ber, at seven o’clock in the evening, were
you in the steerage, and did you there see
Spencer writing in a strange alphabet on a
piece of paper, and did you hear him tell
Midshipman Tillotson that he (Spencer)
would not have any one to see his writing
for the world ?

A. No, sir.

Q. Have you told all the conversation
that passed between Small, Spencer, and
yourself, on the night of 25th November ?

A. All that I recollect of.

Q. Have you any reason to believe that
Spencer had not on that night, for the first
time, broached to Small any scheme of the
kind you have described, as well as to
yourself ?

A. I believed he had broached it before
to him; I judged so from Small's actions
and manner.

Q. You say that Spencer did not com-
mence the conversation with any crafty in-
quiries as to the state of your feelings, as
to the commander and officers, and to sound
you as to how you would like the life of a
pirate ; but you say that he merely adminis-
tered to you an oath of secresy after asking
you the catechism as to your courage, and
at once bluntly told you a formed scheme
of his own; now, sir, had you never in-
dulged in any mutinous conversation before ?

A. No sir; not with him, nor with any
one else.

The Court was cleared to consider the
admissibility of a question of the Judge
Advocate : on opening it, it was decided it
should be changed to the following form :

Q. Assuming Spencer to have been in

. jest, what would have been your predica-

ment, Mr. Wales, had Small, when called
off from the conversation, divulged what
was going on on the booms to an officer ?

A. I don’t know what it would have
been.

Q. You have spoken of a written scheme
Mr. Spencer had; did you see it 2 can you
produce it ?

A. I did not see it that night; Mr. Spen-
cer told me he had a plan of his plot and
the stations of his men in his neck-hand-
kerchief. I saw it taken out of his locker
subsequently.

Q. You say you did not see it that night,

but afterward saw it taken out of his loc- |

ker ; now, how do you know that the one
taken out of his‘locker was the one in the
3
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neck-handkerchief on the night of the 25th
of November ?

A. To the best of my knowledge and
belief it is.

Q. Did you see it on the night of the
25th November ? ‘and if you did not, how
can you have any knowledge or belief on
the subject ?

A. From what Mr. Spencer said of his
having such a paper and promising,to show
it to me on the morrow.

Q. Did he tell you that the one he would
show you was in his locker ?

A. No, sir.

Q. Have you any other reason, then, for
believing the one in the handkerchief to
have been the same afterward taken from
the locker, except the fact that Spencer told
you he had a plan with the names and sta-
tions of his accomplices set down ?

A. 1 have no other reason for believing so.

Q. If your name had been found on any
scheme of Spencer’s, put there before his
conversation with you on the night of the
25th of November, how would you account
for it ?

A. It would have been put down without
my knowledge:

Q. Did he tell you your name was put
down in that place ?

A. No, sir, he did not.

Q. You say Mr. Spencer told you he had
a plan in which all the men were stationed
and assorted for their mutinous duties, and
you say that he stated his associates were
about twenty ; had you been in any such
association with him before that evening ?

A. No, sir.

Q. What was the complement or force
of the Somers? )

A. One hundred and twenty, all told,
officers and all, two thirds boys.

Q. You say, that, with a view to pene-
trate deeper his desigus, you told him you
liked the plans, and you agreed between
you.that another interview should occur on

the morrow ; did you so express yourself as’

to seem to get his confidence ?

A. Yes, sir.

Q. Did he tell you the names of any of
these your future associates, and of whom
you were to be third officer ? did you ask
him for their names ?

A. No, sir.

Q. Did you tell him he was taking a

large j%w’. on hand with twenty men ?

ey
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A. 1 did not.

. Q. When Mr. Spencer told you he in-
tended to make a scuflle some night when
he had the mid-watch, run with his asso-
ciates to the main-mast, call Mr. Rogers,
and throw him overboard, did you tell him
that it would be likely to rouse the men,
and prevent him from going on with his
plan—which he told you was to open the
arm chest and distribute them to the men,
and station the men at the hatches, and
proceed in' person to thé cabin to murder
the commander, and the officers in the ward-
room and steerage, and of slewing the two
after guns round so as to rake the deck,
and to call up the crew, to select those to
-be thrown overboard—considering he had but
twenty associates, in a crew of one hundred
and twenty men and boys ?

Objection having been made by the ac-
cused to this question, the Court was cleared.

On opening it Commander Mackenzie
was informed that the question should go
on the record and that any ebjection he had
to make should be received to-morrow.

The testimony of J. W. Wales was here
suspended, his evidence was then read to
him and corrected by him.

The Court then adjourned until to-mor-
row, Feh. 8, at 10 o’clock, A. M.

U. S. Suip NortH CAROLINA,
New York, Feb. 8, 1843.
The Court met this day in pursuance of

adjournment. - Present—
Captain Downes, Captain McKeever,

“  Read, “. -WPase,
*  Bolton, “  Gwinn,
45 - Turnent “  Wyman,
% Sloat, Com’dr Ogden,
“  Smith, “  Shubrick,
« ' Storer, Members ;

W. H. Norris, Esq., of Baltimore, Judge
S Advocate, and Commander Alex. Slidell
_ Mackenzie, accused. 'The journal of the
é%eceding day was read and approved.

* Commander Mackenzie submitted the fol-

- wing paper, which was read by his coun-
“The counsel for the accused respectfully
states to the Court that the following ques-
tion was yesterday offered by the Judge

Advocate to the witness J.'W. Wales, on

:his cross examination: ¢ When Mr. Spen-

<er told you he intended to make a scuffle
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some night when he had the mid-watch,
run with his associates to the main mast,
call Mr. Rogers and throw him overboard, ‘
did you tell ‘him that it would be likely to
arouse the men and prevent him from going
on with his plan—which he told you was to
open the arm-chest and distribute them to
the men, and to station men at the hatches,
and proceed in person to the cabin and
murder the commander, and the officers in
the wardroom and steerage, and slewing the
two after guns around so as to rake the
deck, to call up the crew, to select those to
be thrown overboard—considering he had
but twenty associates, in a crew of one
hundred and twenty men and boys ?’

% To this question the counsel for the ac-
cused objected, and in compliance with the
expressed wishes of the court, he now re-
news his protest against its admission in 2
form ‘that may entitle his objections to be
placed on the records of the court.

¢ The counsel protests against the admis-
sion of this question on the following grounds :
It is a question merely in form, but in reality
and intent an argument, brief it is true, but
doubtless to be followed by others of a simi-
lar tenor. Its real design is not consistent
with any purpose for which a cross-exam-
mnation is allowed.  Its object is not to eli-
cit any fact material to the case, but to pre-
judice the defence of the accused, and to
entrap the witness, and finally, under the

!precedent of its admission, should the ques-

tion be received, the discretion of the judge
advocate in the cross-examination of wit-
nesses will be unlimited.

“'T'he counsel for the accused is fully aware
that a great latitude is allowed in the cross-
examination of witnesses, and he has no
disposition to abridge, on the presentocca-
sion, the exercise of this privileged free-
dom ; but the freedom of cross-examination
has certain limits ; it is subject to certain
rules, and the observance of these rules is
indispensable to prevent a privilege that,
duly restrained, is invaluable from being
converted by its abuse into a dangerous
license.

¢ The interests of truth and justice require
that counsel on the cross-examination of
witnesses should be released from many of
the rules of evidence, but the same intercsts
equally require that some rules should be
rigidly enforced. Thus, a counsel is not
permitted, in cross-examining a witness, t0



- assume that facts have been proved, of which
. no evidence has been given, or to impute to
. the witness language and expressions that

| him (Mr. Spencer) on the absurdity of the

| for the witness has already sworn that, far{
| from remonstrating with Mr. Spencer, he
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he had never used : such questions the law-
condemns, as insidious and ensnaring ; their
object is to entrap the witness into the ad-
mission of ‘a fact which, had it been made
the subject of direct inquiry, would certainly
have been- denied—their object is to force
upon this testimony a construction he never
intended it should bear. But these are not
the only restrictions to which a cross-exam-
ination is liable : there is another limitation,
arising from the very nature of the subject.
There are certain purposes for which a
cross-examination is allowed, and with these
its legitimate object, every question that is
put to the witness must be consistent. The
ouly legitimate object of a question on such
an examination is either to obtain testimony
of additional facts, or to obtain an answer
that may discredit the witness. If a ques-
tion neither secks information from a wit-
ness, nor seeks to discredit him, it must be
wholly irrelevant, and may be liable to a
much graver charge than that of mere irrele-
vancy. A counsel has no right, under pre-
text of examining a witness, to insinuate
his own views of the merits and justice of
a case ; he has no right, at the outset of an
investigation, to prejudice or attempt to pre-
judice the minds of the court and of the
public by an indirect argument, to which,
from its very form, the accused has no op-
portunity of immediate reply, no opportunity
of replying until the close of a protracted
trial, when the impression made may have
been indelible. When such attempts are
made in a court of civil jurisdiction, they
arc invariably overruled and rebuked.

“It is with great and sincere regret that
I proceed to apply these remarks to the
question to which I object; but I am com-
pelled to ask, is it the object of the question
either to obtain proof of additional facts or
to discredit the witness, and am compelled
to answer, neither. Does the judge advo-
cate expect to prove that the witness held
the conversation with Mr. Spencer that the
question states ? that he remonstrated with

plan and the impossibility of its execution ?
No, certainly not. The judge advocate
knows that no such a reply will be given,
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assented to the plan, and nearly agreed to
share in its execution. An affirmative reply
is not expected ; it is known that it will not
be given, and consequently the question is
not put for information. The judge advo-
cate knows' that the only reply that can or
will be given is a direct negative ; and what
is the effect of that negative ?  To discredit
the witness 7 If so, he is already past re-
demption discredited ; he has already nega-
tived the question; he has sworn in the
most positive manner that he held no such
conversation with Mr. Spencer as the ques-
tion calls him to relate ;' he has sworn that
he believed the plan of Mr. Spencer to be
serious, and its execution not merely possi-
ble but probable. With a view to the dis-
credit -of the witness, if the supposed im-
probability of the plan, or of his own story,
can discredit him, the question is utterly and
manifestly useless. If the .object, then, of
the question is neither information nor im-
peachment of the witness, what is its true
character? TItisa brief argument, designed
to show that the plan of 2 mutiny, as related
by the witness, was ‘so absurd and imprac-
ticable, that either it was not seriously en-
tertained by Mr. Spencer, or was not com-
municated by him to Wales. It is not a
question to the witness; the pretext crum-
bles at the touch. It is an insidious and
most irregular comment on the testimony
that the witness had before given. As an
argument, the question is exceedingly harm-
less, but as a precedent it is significant and
dangerous. Should it be said that the ob-
Jject of the question is to ascertain whether
the witness himself believed that the exe-
cution of the plan was possible, let it be
divested of a form that conceals its purpose
and renders it a trap to the witness ; strike
out the argument and the verbiage, and put
the question in plain words, whether he be-
lieved the plan could be executed, and why,
he believed so ?  If the object of the ques-
tion be legitimate, that is its honest form.

“ Finally, if the court receive the ques-
tion in its present form, the desire so plainly
expressed by the judge advocate at the com-
mencement of this trial, of being wholly re-
leased from the rules of evidence, will be
fully accomplished, there will be no limits
to his discretion—no question that can be’
rejected as improper.

“If a portion of an argument may be

presented in 3 question, why not an entire’
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argument, embracing an examination of the
whole case, endeavoring to show that none
of the persons accused were guilty, or if
guilty, that their execution was unneces-
sary ; nothing would be more easy than to
suggest the form of a question in which the
whole argument might be incorporated.

¢ That such an attempt will be made, is
not apprehended : the design would be too
palpable—the attack upon the patience of
the court too violent. But an elaborate ar-
gument may be easily divided into a series
of ariful insinuations, suppositions, and sur-
mises, in the form of questions, and thus in-
sidiously disguised, may produce a false
and mischievous impression, that, if exhib-
ited in its proper shape, it could never have
effected. 'T'wo such questions have already
been offered : how many more are in the
possession of the judge advocate, ot in the
process of preparation for future use, is yet
unknown.

“It will not be supposed by a single
member of this court, that the accused or
his counsel desire that his conduct should
be shielded from the most rigid scrutiny.
That scrutiny he has sought and demanded,
but he demands also that it be conducted in
an open, honorable, and legal manner. In
requiring this, he feels that he is acting, not
merely in defence of his own rights, but of
the rights of every brother oflicer who, from
nisfortune, accidert, or malice, may be placed
in a situation similar to his own.

“J. W. Dugr.”

The court was then cleared.

‘The objections of the counsel of the ac-
cused being read, the court was cleared for
consideration.  Upon the opening of the
court, the judge advocate announced that
the court had decided that the paper of the
accused be put on record, and that the ques-
tion should not be put in its existing form.
‘Whereupon tho judge advocate read his
opinion, given in behalf of the admissibility
of the question, and desired it should be
made a matter of record, which the court
allowed.

¢ The judge advocate was of opinion that
the question was entirely legal, he having
no right to assume the truthfulness of the
witness in his present statement, and being
at liberty to recall, by an enumeration to the
witness all the difficulty of the scheme, the
unlikelihood either that Spencer told him
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the details at all, or that conversation en-
sued between them which would show that
the organization was incomplete, and that
the mutiny, if existing at all, was stated as
not intended to take place until such further
acquisition of accomplices might be made
as would enable the scheme to be possible ;
for the witness has sworn that the mutiny
was to break out before the arrival at St.
Thomas, and of course it is highly impor-
tant to ascertain whether the mutiny was
Immature or not.

‘ Besides, the court can not know but
that a witness may be called to prove the
very conversation inquired of did take place ;
and the non-existence, in point of faet, of
any such witness can not effect the validity
of the question on principle ; and conceiving
that an entire right would exist to ask the
question generally, whether the witness
explained to Spencer that the mutiny was
not practicable, 1t is optional with the judge
advocate to enumerate the circumstances
of difficulty in his question: he may have
good reasons for preferring one course to
the other.

“ WiLrLiam H. Norris,
“Judge Advocate.”

J. W. Wales recalled.

The judge advocate then put the follow-
ing question:

Q. Charge your memory patticularly,and
say, have you or have you not had farther
conversation with ‘Mr. Spencer than what
you have stated on the subject of the pre-
sumed or apprehended mutiny, and whether
you discouraged the attempt or not, or pre-
sented to his mind any impracticability of
executing the plan; the insufficiency of
numbers ; or any other, if any, and what
difficulties ?

A. No, sir.

Q. How many persons would regularly
be on duty at mid-watch? and how are they
selected from the crew, so many out of one
division, and so many out of another? ex-
plain the discipline of the brig as to that
particular.

A. I don’t know much about it, I am no
sailor; I should judge about half of the
ship’s company.

Q. Did Mr. Spencer give you any expla-
nation how he was to conirive to get his
twenty men to be on deck at mid-watch, so
as not to expose them to the resistance and
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| outcries of such others as were on duty,
- not in the scheme ?

A. He told me he was leagued with
' twenty men, he did not specify who.

. Q. When did you first swear that Mr.
Spencer told you the mutiny “ was to break
out shortly before * your arrival at St.
| Thomas ?”

A. At the examination of officers and
men by the officers, I forget what day; I
think it was on the 30th November.

Q. Did you hear him offer to make Mid-
shipman Rogers a bet, before the 25th No-
- vember, that the Somers would be in St.
Thomas in eight days?

A. No, sir.

Q. You say Mr. Spencer told you the
mutiny was to break out at mid-watch; he
would call Mr. Rogers, the officer of the
deck, and throw him overboard : you fur-
ther say that on the night of the 25th No-
yvember, when Small was called off, that

Mzr. Spencer told him that he (Mr. Spencer).

had the mid-watch that night, when he
would continue the conversation with Small:
when next after that night, in the regular
course of duty, would Mr. Spencer have
been on the mid-watch with Mr. Rogers as
officer of the deck ?

A. 1 don’t know ; I know nothing about
the watches; 1 had nothing to do with
them.

Q. You have sworn that at the close of
the conversation on the night of 25th No-
vember, you and Mr. Spencer agreed to
have another interview on the morrow,
when he would show you a plan he had
drawn up; did you not swear before the

council of officers, that he said he would

show you the plan at some future period ?

A. Idonot recollect swearing that before
the council of officers; I might have done
so, however ; when I left Mr. Speneer on
the night of the 25th of November, he re-
marked “that we would have an interview
on the morrow.”

Q. If you did swear before the council
of officers that Mr. Spencer told you he
would show you his plan at some future
period, why do you now say he told you he
would show it to you on the morrow ?

A. Why, the morrow would be a future
period from the time I held the conversa-
tion with him.

Q. Did he not tell you he would have an
interview with you to-morrow, but that he
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would show you his plan at some future
period ?

A. No, sir; he told me we would have
an interview, and that he would then show
me his plan.

Q. What were the names of the fore-
topmen ? :

A. T don’t know, the watch and station
book will show it.

Q. When Mr. Spencer told Small to be

sure to se¢ that foretopman, was there any-
thing to show that it was not with a view
of ascertaining whether that foretopman
would join you in the intended mutiny ?
- A. 1 don’t know; I suppose they had
had some conversation before: I inferred
so from his saying, “See that foretop-
man.”

Q. T mean to ask, was there anything
but the mere words to convey the idea of
a previous understanding with that fore-
topman ?

A. Nothing to my knowledge.

Q. Did you not know at the time of the
conversation that the brig was not very
many days off from St. Thomas, taking the
average chance of weather?

A. 1 did not know how many days off
‘we were; 1 did not know what kind of*
weather we might have; we might have
got in in ten days, and then again not 1n
three weeks.

Q. Did Mr. Spencer tell you what was
to be your share of duty in the execution
of the scheme?

A. No, sir, further than promising me the
situation of third officer—he offered me the
post of third officer ; he specified nothing
for me to do in the execution of the scheme.

Q. Was not the testimony you gave be-
fore the council of officers copied off by
you, and several corrections made in it
several days after it was first given?

A. It was copied off; I 'don’t recollect
about the corrections; I don’t know that I
copied it off: I don’t think I did.

Q. Did you see and read it some days
after it was given, and were you not told
before the execution that you might make
corrections, if any were needed, in your
testimony ? . .

A. I saw it, but don’t recollect having
been told I might make corrections.

Q. Did Mr. Spencer, on the 26th No-
vember, seek an interview with you?

A. No, sir; he was engaged with Green,
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a forecastle man, in the foretop nearly the
whole morning.

Q. You say v that on the night of the 25th
November, after your conversation with Mr.
Spencer, as you were trying to get into the
ward-room to disclose the scheme he sa-
luted you with the exclamation, ¢ What the
devil are you about, cruising around there ?”
‘Who were in the steerage with Mr. Spen-
cer at that time ?

A. 1 don’t know what midshipman ; Mr.
Rogers, I think, was there, and all the mid-
shipmen with the exception of the two on
duty ; they were turned in and the lights
out.

Q. Did you swear to this exclamation
before the council of officers? when did
you first tell it, and to whom?

A. I dont recollect whether I swore it
or not ; I don’t recollect whether 1 told it
or not.

Q. Did you tell it to any one before the
execution, and to whom ?

A. I say I don't recollect.

Q. Was not this exclamation a strong
circumstance to show you were watched by

Mr. Spencer; and, if so, how is it you can’t’

recollect whether you told it at all before
the execution ?

A. I can’t recollect; 1 don’t know why.

Q. Can you say whether you told it at
all to Commander Mackenzie or Lieutenant
Gansevoort before the execution ?

A. 1 can’t say; I don’t recollect.

Q. You say you told Mr. Spencer you
liked the plan, and was favorably disposed
to it ; did you not swear before the council
of officers that you did not tell him whether
you would or would not join him, but rather
leaned to his side ?

A. I don’t recollect; I recollect telling
Mr. Spencer that I was favorably disposed
toward them.

Q. What did youmean we should under-
stand by stating the change of manner of
Cromwell to the boys, in the course of the
cruise ?

A. I should judge he meant to bring as
many over as he possibly could, to get the
good will of the boys.

Q. Was it not a part of Mr. Spencer’s
plan to throw the smaller boys overboard as
useless consumers of biscuit ?

_A. That is what he said he would do.

Q You say that Cromwell at first was

tyrannical and severe to the boys, for which
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Commander Mackenzie reproved him ; that
afterward he seemed to grow fond of the
boys and allowed them many playful liber-
ties: can you undertake to say that this
change did not flow from the reprimands
of Commander Mackenzie ?

A. 1 can’t say what it flowed from;
Commander Mackenzie would never suffer
the boys to curse a person, and I have heard
the boys curse Cromwell, and he would
never pay any attention to it; but before
our arrival at Madeira he would bring them
up for the most trivial offences and have
them punished.

Q. Was the change of manner of Crom-
well to the boys subsequent to the reproofs
of Commander Mackenzie ? i

A. Yes, sir, it was.

Q. When did Mr. Spencer give Cromwell
the $15?

A. Shortly after we left New York; I
don’t recollect the exact time, but twe or
three days. !
" Q. How long were you from New York
to Madeira ?

A. Upward of tweaty days, I believe.

Q. Do you say Cromwell continued se-
vere to the boys till you left Madeira, and:
that after that the change began ?

A. 1 do, sir.

Q. You say in your testimony that when
on the morning of the 26th Nov. you were
telling Lieut. Gansevoort that the purser
wished to see him, that Cromwell, Small,
Wilson, and M‘Kinley, gathered round you
as though anxious to hear your conversa-
tion; did not you swear before the court of
inquiry that you were watched very nar-
rowly by Mr.Spencer, Cromwell, and Small,
and by Wilson and M‘Kinley, and that you
saw them talking together as you passed
by ?

A. I swore that I did see them, and may
have omitted to swear before the court of
Inquiry to this circumstance.

Q. Did you state this suspicious circum-
stance before the council of officers ?

A. I don’t recollect.

Q. Did you state it to any one before the
execution, and if so to whom ?

A. I won’t be sure, but think I stated it
to Lieut. Gansevoort before the execution.

Q. Was Cromwell in the mid-watch with
Mzr. Spencer, of the night of the 25th Nov.
according to the discipline of the brig ?

A. I don’t know ; I believe he was.

A~ e
/
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Q. You have spoken of the picture of the
brig with a black flag, in your testimony
before the court of inquiry ; did you not de-
seribe it a picture of the brig Somers ?

A. 1 don’t recollect ; I recollect the brig,
but do not recollect describing it before the
court of inquiry.

Q. In what colors was the brig drawn?

A. In leadand ink beth.

Q. Was not the flag colored with the
same ‘material as the body of the picture ?

A. No, sir, it was colored with ink.

Q. Do you know why the picture was
drawn, and was there any device on the
flag?

A. T cant say; the flag I believe to be
plain black.

Q. You spoke of Mr. Spencer’s distribu-
ting segars and tobacco to the smaller boys ;
what do you mean we should understand by
this information ? 7

A. To furnish them tobacco contrary to
the rules of the vessel ; the commander had
given orders they should use none.

Q. Did you mean to imply that it was
with a view to get accomplices for a mu-
tiny ?

A. T don’t know what it was for; I pre-
sume it was, but don’t know.

Q. If it was Mr. Spencer’s plan to throw
the boys overboard, how can you so pre-
sume ?

A. T don’t know what it was for.

Q. Why did you state about Mr. Spen-
cer’s having made a scramble for a sixpence
or shilling ? did you regard that as an act of
solicitation to mutiny or to gain accom-
plices? \ ¢

A. T said he threw the money on the
deck for the boys ; T was asked if I had seen
him give money to others besides Cromwell
and Small, and made that reply—I don’t
know why he gave it to them.

Q. Do you know of any reason why Mr.
Spencer should not have been intimate with
the officers of the brig Somers ?

A. No sir, T do not.

Q. You have spoken of the knots of per-
sons who would gather about the ship, at
the arrest of Mr. Spencer and others ; what
number of persons would form these groups ¢

A. Five or six, sometimes more, not
more than one group at a time.

Q. When did Commander Mackenzie
first inform the crew of the projected mu-
tiny ?
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A. T believe after the arrest of Cromwell
and Small. ‘

Q. What was the manner and appear-
ance of the crew when Commander Mac-
kenzie first announced to them the projected
mutiny and its intended consequences ?

A. T was not on deck at the time.

Q. Do you regard it as a mutinous indi-
cation that such assemblages should occur
after the arrest and ironing of an officer,
and before the cause of it was explained to
the crew?

A. Ido;itwas in asecret way, and they
would separate when an officer approached
them.

Q. Was Mr. Spencer a favorite with the
crew

: A. Yes, sir, hie appeared to be so.

Q. Do you think it a mutinous indication
that being so, crews should gather in knots
and talk as to the cause of his confinement,
not having had the cause explained, and
seem dissatisfied ?

A. I don’t see why they should be secret
about it, and separate when an officer ap-
proached them, and go to another part of
the vessel, and still continue to converse in
a low tone of voice. .

Q. Is it the habit of naval seamen to
be heard by officers discussing such mat-
ters ?

A. T don’t know.

Q. Did you have any difficulty with
Commander Mackenzie at Porto Rico, and
what was it? :

A. T had a difficulty, but decline explain-
ing it.

Q. You say you observed some of the
crew making signs to Cromwell, upon which
he raised himself from the arm-chest, and
you told him if he did not keep his place
and cease exchanging signs you would shoot
him; what was Cromwell’s reply ?

A. He made no reply, but lay down.

Q. Are not most of the persons whose

{names you have given as making those

signs in your presence, the same you stated
to have gathered arounid you and Mr. Ganse-
voort on the 26th Nov. suspicious of you
and anxious to overhear?

A. Yes, sir.

Q. If they were suspicious of you, how
came these signals to pass in your pres-
ence ?

A. They did not think I was looking at
them.
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Q. What did Wilson say when you ob-
served him drawing at the handspike ?

A. Not a word, he got up and went to
drawing water.

Q. If you thought he had any mutinous
intentions, why did you not report this till
next morning ?

A. 1 did report it that morning, not only
to Commander Mackenzie, but also to Lieut.
Gansevoort, as soon as I could leave the
deck, I was in charge of the prisoners that
morning ; it occurred about half-past four
o’clock and was reposted about eight.

Q. On the evening of the 27th, when
Commander Mackenzie told Cromwell that
he should be taken to the United States and
tried, to be acquitted if innocent and pun-
ished if guilty, what was Cromwell’s reply?

A. He made no reply that I heard.

Q. At the time that Commander Mac-
kenzie was so stating to Cromwell, was Mr.
Spencer near enough by his position to have
overheard it?

A. Mr. Spencer was on the larboard arm-
chest, and this conversation took place on
the starboard side of the quarter-deck, amid-
ships of the trunk, I should think it was
near enough to hear.

Q. Do you know when he or Mr. Spen-
cer were first afterward told there was no
intention to take them to the United States ?

A. 1 don’t know that they were told so.

Q. At the time Commander Mackenzie
was making this declaration to Cromwell
had he been informed that the mutiny was
to break out before the arrival of the brig at
St. Thomas ?

A. I don’t know, I believe he was.

Q. How long have you been in the ser-
vice?

A. About eight months.

Q. Did you not hear Mr. Spencer tell
Commander Mackenzie that his conversa-
tion with you was in jest and that he could
not remember what he told you?

A. No, sir.

BY THE COUR'T.

Q. Did either of the prisoners make any
defence of their conduct, or ask pardon, or
make any promises of amendment ?

A. No, sir; Small said, when about to be
executed, that his sentence was just, thathe
deserved to die.

Q. Did Commander Mackenzie exhibit

[y
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in any respect at any time, malicious feel-
ing toward the prisoners?

A. No,sir, he was very kind and did all
he could for their comfort.

Q. Did Commander Mackenzie in any
way taunt Mr. Spencer ?

A. No, sir, he did not, while he was
holding the conversation with Mr. Spencer
at the arm-chest. He (the commander) was
weeping.

Q. Were you ever on board of a man-of-
war before ?

A. Never to sea in one ; I have been on
board of the Ontario for a month.

The testimony of J. W. Wales was here
suspended ; his evidence was read to him
and corrected by him. "

The Court then adjourned until to-mor-
row, Thursday, Feb. 9, at 10 o’clock.

U. S. Suip Norta CAROLINA,
New York, Feb. 9, 1843.

The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, «  Page,
“  Bolton, “  Gwinn,
. Turnes «  Wyman,
“  Sloat, Com’dr Ogden,
% Smith, g Shubrick,
«  Storer, Members ;

W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alexander Sli-
dell Mackenzie, accused.

The journal of the preceding day was

read and approved.
J. W. Wales recalled.

BY THE JUDGE ADVOCATE.

Q. When did you first tell Mr. Spencer’s
plan as to the taking and use of the females.
from the vessels he should capture ?

A. I believe I told it before the exami-
nation of the couneil of officers ; I think I
did ; I won’t be sure.

Q. If you did not tell it then, did you tell
it to any one before the execution, and to
whom ?

A. T think I told it to Mr. Gansevoort ; I
think I told it then ; I won’t be sure.

Q. You say at the time of Commander
Mackenzie’s conversation with Cromwell
at the time of his arrest, you believe Com-
mander Mackenzie knew that the mutiny
was to break out before the arrival at St.

%
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Thomas ? What were your reasons for this
belief ?

A. 1 don’t know that Commander Mac-
kenzie did know it.

BY THE COURT.

Q. What-was the deportment of the crew
at large at the moment antecedent to the
execution ?

A. Unruly, disorderly ; but I noticed some
of them disorderly and manifested dissatis-
faction.

Q. Had you never any idea that a muti-
ny was intended before your conversation
with Midshipman Spencer on the booms ?

A. No,sir; never.

Q. Did, or did not the surly and reluc-
tant conduct of the half or two thirds of
crew embrace the younger portion of the
crew ? ¢

A. No, sir; it was the older portion of the
crew, the larger boys.

Q. You say, when you were in charge
of the prisoners on the arm-chest, Wilson
took hold of a handspike near the launch;
please to state the distance between the
arm-chest and the launch, and where were
the officer of the deck and midshipman of
the watch then?

A. The officer of the deck was by the
wheel ; the midshipman of the watch was
by the forward jacob’s ladder. I was on
the starboard side of the quarter-deck about
midships of the trunk, and Wilson was on
the larboard side of the stern of the launch,
the distance forty feet, more or less.

Q. Diad you ever, at any time before the
execution, communicate the disrespectful
language you heard Mr. Spencer and Crom-
well use toward Commander Mackenzie to
that officer ?

A. Yes, sir; I did at the council of offi-
cers make it known.

Q. Did you observe Mr. Spencer en-
deavoring to get a boarding-axe from the
rack after he was confined ?

A. Yes, sir; I saw him endeavoring to
use it; he sat by the arm-chest, and near
the arm-chest was the battle-axe rack,
which contained battle-axes. I noticed Mr.

.

Spencer one day taking it out and working |

it in his hands, to see how he could work
the axe with his irons on; I reported this
circumstance to Mr. Gansevoort, and he re-
ported it to the commander. The battle-
. axes were then locked up in the arm-chest.
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Q. What were your orders when put in
charge of the prisoners ?

A. If they attempted to get away, or any
attempt to rescue was made, to shoot the
prisoners down first.

Q. Did Cromwell raise up in his bed in
consequence of the men putting their hands
to their chins ? and did he make any sign
in return ?

A. He rose up in his bed, and he was
looking at them as though he knew what
they were about.

Q. During your eshmination before the
board of officers relative to the mutiny, were
either Mr. Spencer, Samuel Cromwell, or
Elisha Small, present ?

A. No, sir.

Q. Was Mr. Spencer still awake on your
going the second time to the steerage?

A. Yes, sir; lifted up his head a second
time.

Q. When you issued an unusual quantity
of tobacco and segars to Mr. Spencer, and
he distributed them among the boys, know-
ing it to be contrary to the regulations, did
you report it to your superior officer?

A. I issued to Mr. Spencer a large quan-
tity of tobacco and segars, but did not report
the fact.

Q. Was the examination held in the
wardroom, and were the officers, during
the examination before the board (except
the one examined), on deck ?

A. The exammation was held in the
wardroom; the commander was on  deck
the whole time ; so also were the two acting
midshipmen and myself a good portion of
the time. I don’t know that any of the
commissioned officers, or either of the three
midshipmen, left the wardroom during the
sitting of the council. Mr. Perry, the cap-
tain’s clerk, and the petty officers of the
watch, were on deck also.

Q. What was the behavior of the crew
pending the examination ?

A. I noticed them still disorderly ; had
to give an order two or three times before
they would obey it; untuly.

v

BY THE JUDGE ADVOCATE.

Q. Did you report the incident of Wil-
son and the handspike to the officer of the
deck or the midshipman who was at the
forward jacob’s ladder?

A. I'think I did; I don’t recollect who
was officer of the deck, or midshipman.
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Q. Were not the battle-axes within a foot
of the arm-chest ?

A. Rather over a foot;
about two feet.

Q. What had Mr. Spencer to engage
himself about to pass time while in confine-
ment ? had he books ? and how did he pass
his time ?

A. He had books if he wanted them;
there were orders to let him have whatever
books he wished to read, but he passed his
time sitting down by t}‘1e arm-chest.

I should think

BY COMMANDER MACKENZIE.

Q. Was, or was not the difficulty that
had occurred between Commander Macken-
zie and yourself gencrally known on board
of the Somers previous to the discovery of
the mutiny ?

A, Yes, sir; it was.

Q. Do you, or do you not know whether
the change of conduct of Cromwell toward
the boys, from severity to indulgence, was
in consequence of the reprimand of the,
commander ? or can you say whether the
change immediately followed such repri-
mand ?

A. I don’t think the change was occa-
sioned by the reprimand of the comman-
der ; it did not immediately follow the repri-
mand.

Q. Do you know anything of Cromwell
and Small having been in slavers?

Objection havmtr been made to this ques-
tion by the judge ad\ocate, the court was
cleared, and on opening it, Commander
Mackenzie was informed that this (uestion
should go on record, but could not be an-
swered by the witness. Commander Mac-
kenzie then submitted the following state-
ment of facts :

“ The accused offers to prove, that both
Cromwell and Small, by their own admis-
sion to several witnesses, had served in
slavers ; that Cromwell had been captured
in a slaver and confined in the Moro castle,
and that these facts were generally known
on board the Somers'; and further requests
that, if this evidence be not allowed, this
offer may be placed on the records of the
court.

¢ Very respectfully, your most obedient,

“ ALEX'R SLIDELL MACKENZIE.”

Q. The judge advocate has asked you if
Mr. Spencer told you in your interview with
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him on the booms, that your name was on
the list from the tiine of your interview, in
which, as you testify, you led Mr. Spencer
to believe you approved his plan and would
join in the mutiny ; did, or did not a sufficient
period elapse for him to have inserted your
name on the list previous to the arrest of
Mxr. Spencer and the discovery of the list ?

A. Yes, sir; a sufficient time did elapse ;
he had nearly twenty-four hours to put it
down.

Q. Where was Cromwell when Mr. Spen-
cer asked to be permitted to see you? State
what was the position of Mr. Spencer and
Cromwell with regard to each other?

A. Cromwell and Mr. Spencer were pro-
ceeding to the place of execution; they
were both on the larboard side of the quar-
ter-deck, near the forward part of the trunk ;
Cromwell was a little ahead ; Commander
Mackenzie ordered Cromwell to stop and
let Mr. Spencer pass first; Mr. Spencer
passed by, so as to touch Cromwell, when
Mzr. Spencer told Commander Mackenzie
he desired to speak to me; I think they
touched each other when Mr. Spencer ad-
dressed me.

Q. Did Mr. Spencer say anything at this
time about the innocence of Cromwell ?

A. Not a word.

Q. Did Cromwell appeal to Mr. Spencer
to attest his innocence ?

A. No, sir.

BY THE COURT.

Q. Was not the ‘conduct of Mr. Spencer
generally wayward or eccentric, or other-
wise ?

A. I don’t know, sir; I noticed some-
times he was rather singular, dull, stupid !

Q. Did, or did not any sense of danger
cross your mind, while so many officers
were below deck in council ?

A. Yes, sir, it did; at dark the Com-
mander ordered them upon deck; he was
apprehensive of danger.

BY THE JUDGE ADVOCATE.

Q. What was the treatment of Comman-
der Mackenzie to his crew, humane or oth-
erwise ? did he or not inflict unusual or un-
necessary punishment?

A. The treatment of the crew was very
humane ; I have frequently seen him send
dishes from his own table to the sick; I
have known him give fruit from his own
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private stores to the crew. I never saw an
instance of unjust punishment since I have
been on board the brig, and I have been on
board of her ever since she has been in
commission.

BY THE COURT.

Q. How long were the officers in coun-
cil ?

A. One day and part of another ; it was
the 30th November and the 1st of Decem-
ber ; they sat ten hours one day and three or
four the next, making in all thirteen or four-
teen hours.

Q. During that time what duty was car-
ried.on on deck?

A. The vessel was in the trade winds,
not much doing. .

Q. How was the brig sailing ?

A. T think she had studding sails ; she
was nearly before the wind.

Q. Did you ever hear Commander Mac-
kenzie urge upon his crew the propriety of
correct conduct, as a statement of every
punishment must be sent to the Navy De-
partment ?

A. Yes, sir; every time he inflicted pun-
ishment he talked of it. '

BY COMMANDER MACKENZIE.

Q. During the time that the officers were
deliberating in council, do you, or do you
not recollect whether the watch on deck
was employed in squaring the rattlings of
the rigging, or scraping the tops and masts ?

A. 1 don’t recollect.

BY THE COURT.

Q. Was, or was not any particular pre-
caution taken against those persons on deck
supposed to be disaffected, while the offi-
cers were in council below ?

A. We kept a strict watch on them, kept
a good lookout on them; the officers on
deck were armed ; so also were the petty
officers.

The testimony of J. W. Wales was here
closed. His evidence was then read to
/‘dm, and corrceted by him.

' William Neville was then called, and
being duly sworn by the president of the
court, testified as follows:

s
EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on board the Somers on her
last cruise ?
A. Yes, sir.
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Q. Do you know anything of a private
interview between Mr. Wales and Mr.
Spencer? If so, state when the same took
place.

A. I saw them on the booms the night
before Mr. Spencer was arrested ; I don’t
know the hour; it was evening, in the first
dog-watch, I think.

Q. How long did they converse together,
and was their conversation in a low voice ?

A. T think they were there very nearly
twohours; I could not hear what they said.

Q. While Mr. Spencer and Mr. Wales
were conversing, did you see Small ap-
proach ? If so, what took place? Did any
conversation take place between Mr. Spen-
cer and Small ?

A. Some one came past the bitts as I was
going below, but I could not say who it was ;
he stopped ; whether he conversed or not,
don’t know,

BY THE COURT.

- Q. What is your age, what your rate,
and where were you stationed on board the
Somers ?

A. My age is 19; I rate on board the
Somers as an ordinary seaman; I am sta-
tioned in the foretop.

Q. You have said that you saw Mr.
Spencer and Mr. Wales in conversation
on the booms, on the evening before Mr.
Spencer was arrested, and that you think it
was in the first dog-watch. Do you'or
not recollect whether it was before or after
dark ?

A. "Twas not dark.

BY THE JUDGE ADVOCATE.

Q. Were you in the foretop on the day
of Mr. Spencer’s arrest?

A. Yes sjr; T had been in the foretop
three or four times in the course of the
day ; don’t know how much time I spent
there. .

BY THE COURT.

Q. Was it your watch on deck when the
conversation between Mr. Spencer and Mr.
Wales took place, and when did your watch
expire !

A. 1 think it was my watch on deck; I
am not certain whether my watch expired
at six or eight o’clock,

Q. If it was not dark, why could you not
recognise the man who came up and joined
Mr. Spencer and Wales ?
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A. 1 didn’t take no notice; I was going
below ; could not be certain whether it was
a man or boy.

Q. How far were you from Spencer when
he was conversing with Wales?

A. About five foot.

BY THE JUDGE ADVOCATE.

Q. Did you come up again, and when,
from below ?

A. Yes,sir, I cameup in a few minutes
from below ; not more than three minutes.

Q. Were Wales and Spencer still in
conversation on the booms ?

A. I don’t know ;- I went on the larboard
side.

Q. How long was it before you came
round to the side where you might have
commanded a view of them ?

A. I don’t know that I came round on the
starboard side again before the watch went
below.

Q. When did you next see Mr. Spencer
or Mr. Wales ?

A. Next morning.

Q. Was Mr. Spencer in the foretop when
you went up, on the day of his arrest?

A. Tdon’t know ; I have seen him inthe
foretop.

Q. Do you remember how Mr. Spencer
was employed the day of his arrest?

A. No, sir.

Q. Are you intimate with Mr. Wales?

A. No, sir.

BY THE COURT.

Q. Do you recollect seeing Green, a fore-
-castle man, in the foretop on the day of Mr.
Spencer’s arrest !

A. 1 have seen him in the foretop more
than one day, pricking India ink into Mr.
Spencer’s arm; I do not recollect that he
was there that day.

Q. Had you any knowledge of the in-
tended mutiny before ‘the arrest of Mr.
Spencer ?

A. No, sir.

The testimony of William Neville was
here closed. His evidence was then read
to kim and corrected by him.

Henry Strummels was then called, and
being duly sworn by the president of the
court, testified as follows :

EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on board the Somers in her
late cruise ?
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A. Yes, sir; I am first class boy; I am
fifteen years of age, stationed in the foretop.

Q. Do you know anything of a private
interview between Mr. Wales and Mr. Spen-
cer? If so, state when the same took place,
and all the circumstances you observed.

A. ’T'was on the night before Mr. Spen-
cer was arrested ; I saw Mr. Spencer and
Mr. Wales on the booms on the starboard
side forward, over the fore-hatch; I was
sitting on the bitts about half an hour ; I did
not observe them np there till T came off the
bitts ; the boy Ward M. Gazely was with
me ; I heard Mr. Spencer call for Small;
he said something to Small; Small turned
his head around, and seemed astonished’; 1
could not hear anything they said; I ob-
served nothing else.

BY THE JUDGE ADVOCATE.

Q. How long did Small continue in con-
versation with Mr. Wales and Mr. Spencer ?

A. For ten or fifteen minutes; I saw
Small conversing with Mr. Spencer and
Wales ; I was on the bitts for half an hour ;
I did not observe any one talking near me,
but heard some one, and looked up and saw
them; it was in the second dog-watch, I
think. 4

Q. Did they get down from the booms

before you left the deck?

. No, sir.

. When did you next come on deck ?

. At eight o’clock.

. Were they then on the booms ?

. I can’t recollect.

. When did you next see Mr. Wales
after having seen him with Mr. Spencer ?

A. T can’t recollect seeing him, not till
next morning.

Q. Where were you, and what was you
about, when you came upon deck, after
having seen Mr. Spencer and Mr. Wales
upon the booms ?

A. When the watch was called I came
on deck and answered my muster, and then
lay down on deck to sleep; most of the
crew lay down in the night watches.

Q. Was you on the bitts afterward that

ObOBON

‘evening ?

A. No, sir.

Q. Did you see Neville'when Spencer
called Small.

A. No, sir, T don’t recollect seeing him.

Q. How far was Mr. Spencer and Wales
from you?
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A. About four or five feet across the deck ;
a little further on account of the height of
the booms when I.went away from them,
and all the time about five feet off.

Q. Did you hear them laugh atall?
- A. No, sir.
Q. How far was Small from you?

A. He was about six feet {from me, and
a. foot from Mr. Spencer; don’t think he
was whispeTing in his ear. g

Q. Did you hear Small tell Mr. Spencer
to speak lower, that little pitchers had long
ears, or anything of that kind ?

A. No, sir.

Q. Did Small leave before you did ?

A. Yes, sir.

Q. Did you hear Mr. Spencer tell Small
to speak to that foretop man ?

A. No, sir.

Q. What did Mr. Spencer say to call
Small to him?

A. He called him ¢ Small ;” that’s all I
heard ; he said it in a distinct voice.

Q. Was the conversation with Spencer
and Small in English ?

A. 1 could not hear the language they
were talking ; they were speaking in a murn-
bling voice.

BY THE COURT.

Q. Was Mr. Spencer’s face or back tow-
ard you when in conversation with Mr.
Wales and Small ?

A. His face was toward me,

Q. Do you or not recollect seeing Mr.
Spencer in the foretop, conversing with
Green, the forecastle man, during the fore-
noon of the day Mr. Spencer was arrested ?

A. Don’t recollect seeing him.

BY THE JUDGEL ADVOCATE.
Q. Were you much in the top that day?
A, Not more than usual ; once or twice
in each watch, and I had two four-hour
watches and a dog-watch a day, and would
stay in the top as long as my duty required ;
I do not recollect what duty I performed
that day.
BY THE CQURT.
Q. Was it dark when you saw Small
join Mr. Spencer and Wales ?
A. Yes, sir; it was a moonlight night,
just after dark.
BY THE JUDGE ADVOCATE.

Q. Could you see’ Mr. Spencer’s face all
the time you were on the bitts ?
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A. T could have seen it if I pleased, but
did not notice it all the time.

The testimony of Henry Strummels here
closed ; his evidence was read to him and
corrected by him.

Ward M. Gazely was then called, and
being duly sworn by the president of the
court, testified as follows:

EXAMINED BY COMMANDER MACKENZIE.

Q. What is your name and age ! were
you on board the Somers in herlast cruise ?
and if so, in what capacity ?

A. My name is Ward M. Gazely; I am
fifteen years of age; I'was on board the
Somers as first-class boy.

Q. Did you or did you not, on the night
previous to Mr. Spencer’s arrest, observe
him and Mr.Wales in conversation together ?
if you did, where and at what hour did such
conversation take place, and how long did
it last ? state all you can recollect concern-
ing it. 4

A. Mr. Spencer and Mr. Wales sat on
the booms; Small, Strummel, and myself,
sat on the bitts; I heard Mr. Wales and
Mr. Spencer talking a great deal together
as we were sitting on the bitts ; Small was
called up, and Mr. Spencer said something
to him ; he did not like it, he seemed dis-
pleased and drew his head back; Mr.
Spencer said, “It is all one, I'll have
another conversation with you to-night;” I
heard nothing else that passed between
them.

BY THE JUDGE ADVOCATE.

Q. Did Small immediately leave Mr.
Spencer after the last remark you say Mr.
Spencer made ?

A. T don’t recollect; I went below after
that took place ; Small came alongside of
me on the bitts, and I went below.

Q. Where did you leave Strummell ?

A. I believe he went forward after that.

Q. Could you hear in what language
Spencer and Wales were talking ?

A. No, sir.

Q. When did you next come up, and
when did you next see Mr. Spencer ?

A. I don’t recollect when I next saw Mr.
Spencer ; I don’t know when I next came
up from below.

Q. Did Small talk with you when on the
bitts ?

A. He stood talking with me before, bu
not afterward. :
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Q. Did you hear Mr. Spencer call Mr.
Wales on the booms ?

A. No, sir. !

Q. Did you hear Small tell Mr. Spencer
not to speak so loud ?

A. No, sir.

Q. Though you did not hear what was
said, were you near enough to hear that
they were in conversation ?

A. Yes, sir.

Q. Did you hear any conversation in
Spanish ?

A. No, sir.

Q. How long were Spencer and Small
1 conversation ?

A.+About a minute or better.

Q. Did Small come back immediately to
yout' side, or by you?

A. He came back by me, he sat beside
me, both before and after.

Q. Why do you think Small was not
more than a minute in conversation with
Mr. Spencer?

A. Because T was sitting right under
Mr. Spencer and Wales. ,

Q. Was Small sitting right under them,
also?

4. No, sir; he was alongside of us; he
was sitting under the sparetopmast.

Q. How did Mr. Spencer call Small to
him? ,

A, T don’t recollect hearing him call him
at all ; he came up.

Q. Do you mean that Small got up of his
own accord to go to Mr. Spencer and Wales ?

A. No, sir; T don’t recollect that he
was called.

‘The testimony of Ward M. Gazely here
closed ; his evidence was read to him and
corrected by him.

The Court then adjourned until to-mor-
row (Friday), Feb. 10, at 10 o’clock, A. M.

U. S. Suir Nortn CAROLINA,
February 10, 1843. %
The Court met this day, in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, “  Page,
“  Bolton, % Gwinn,
“  'Turner, “  Wyman,
«  Sloat, Com’dr Ogden,
¢ Smith, “  Shubrick,
“  Storer, Members ;

W, H. Norrig, Esq., of 'Baltimore, ‘Judge

_|ship, and to convert her into a pirate ; and

PROCEEDINGS OF THE

Advocate, and Commander Alex. Slidell
Mackenzie, accused. :

The journal of the 'preceding day was
read and approved. '
Commander Mackenzie then submitt
the following paper, which was read by the

Judge Advocate : ¥

“ May it please the court: Iam prepared
to prove, that in the ship in which Mr.
Spencer, previously to his joining the Som-
ers, sailed, he had a project to capture that

that he communicated such project to seve-
ral of her forward officers, and in the pres-
ence of various of her crew. 1 respect-
fully desire to know whether such testimony |
will be received by the court, in order that
the nccessary witnesses to prove it may be
summoned from Norfolk. }
“T have the honor to be, very respect-«

fully, your most chedient,

“ ArLpx. SLIDELL MACKENZIE,

“ Commander U. S. N.? 5

The court was then cleared; and on the
opening of the court, the judge advocate

testimony would not be admitted.
J. W. Wales recalled.

EXAMINED BY COMMANDER MACKENZIE.

Q. You have testified that you were in-
formed by Mr. Spencer, after you had given
him to understand that you liked his plan
of mutiny and piracy and were inclined to
join it, that you should have the berth of
third officer ; did you understand to whom
Mzr. Spencer had assigned the stations of
chief and second officer ?

A. Yes, sir; I presumed that Cromwell
would be first, and Small second officer;
the rcason of my presuming so was, that he
was so intimate with Cromwell—more in-
timate with Cromwell than with Small.

]
V-

BY THE JUDGE ADVOCATE.

Q. Do you mean to say that Spencer
told you that Cromwell was to be the first
officer, and Small the second officer, in the
mutiny and proposed piracy ?

A. He did not tell me who was to be
first officer ; what I based my opinion on
was that Cromwell understood navigation
much better than Small; Cromwell was
about thirty-five years of age, and Small
about thirty.

Q. Did Mr. Spencer mention Cromwell’s
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- be mentioned no names.

‘larly active and athletic men?

" court, testified as follows :

s

NAVAL COURT MARTIAL.

name or any other person’s name to you in
conversation ? :
A. He did not mention Cromwell’s name ;

BY THE COURT.
Q. Were Cromwell and Small particu-

A. Cromwell was particularly active and
athletic ; Small was not so large, but active.
I stated, yesterday, that at the council of
officers I stated “all the officers were armed
and the petty officers ;” I now say, only one
of the petty officers, the master-at-arms,
was armed ; the other six were armed the
morning of the execution.

BY THE COURT.
Q. Do you know that Small had been
mate of a vessel, except from his own as-
sertion ?
A. No, sir; he told me so.
BY THE JUDGE ADVOCATE.

Q. Do you understand navigation ?

A. No, sir, .

Q. How do you know that Cromwell un-
derstood navigation ?

A. I have seen him working out a day’s
work ; Cromwell would show Mr. Spencer,
tell him when he was wrong.

The testimony of J. W. Wales was here
closed ; his evidence was read to him and
comected by him.

Purser Heiskill was then called, and
being duly sworn by the president of the

EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on board the Somers in
her Jast cruise ? if so, in what capacity ?

A. I was, in capacity of purser; my

name is H. M. Heiskill.

Q. Did you or did you not at any time |
hear of an intended mutiny on board the
Somers ? if so, from whom, and when ?

A. Yes, sir, I did, from Mr. Wales, on
the morning of the 26th November.

Q. State all that then passed between
you and Mr. Wales; did or did not Mr.
‘Wales appear under serious apprehensions
that the mutiny would take place?

A. He did, sir, of course ; on the morn-
ing of the 26th I was sitting in the ward-
room, as near as I can recollect, abont eight
o’clock ; Mr. Wales took a seat beside me,
and in a low tone of voice told me that Mr.

Spencer bad, in the evening previous, re-
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vealed to him a plan that he had formed for
taking the vessel out of the hands of the
officers, and murdering them and turning
pirates ; that he was to be made third offi-
cer on board; and requested me to make
the matter known immediately to Lieutenant
Gansevoort, that it might get to the cars of
the commander ; he was afraid to be seen
by Mr. Spencer or any-of the crew talking
to Mr. Gansevoort; I told him that I would
inform Mr. Gansevoort as soon as he ‘éame
down into the ward-room; I ‘requested
Wales to follow Mr Gansevoort below, and
open my store-room door, which nearly
closed the entrance into the ward-room ; he
did so ; the object was to prevent Mr. Spen-
cer or any one from seeing Mr. Gansevoort
and myself in conversation; I believe he
followed my directions: I related the mat-
ter to Mr. Gansevoort, and he made the
matter known to the commander imme-
diately ; the communication the greater part
of that day, from Mr. Wales, was through
me to Mr. Gansevoort; Mr. Wales men-
tioned that he made séveral attempts the
night before to get to the ward-room, and 1
think also to the cabin; but ‘was watched—
that he passed a very restless night, and
took the first opportunity in the morning of
making the matter knownto me : this is all
I recollect of this circumstance at this time.

The testimony of Purser H. M. Heiskill
here closed, his evidence was read to him
and corrected by him,

Licut. Gansevoort was then called, and
being duly sworn by the president of the
court, testified as follows :

EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on hoard of the Somers in
her late cruise ? and if so, in what capacity

A. T.was on board of her as 1istlieu-
tenant.

Q. Did you or did you not hear of an in-
tended mutiny on board the Somers ? If so,
from whom, when, and how 1 state all the
circumstances fully.

A. T heard it from Mr. Heiskill the pur-
ser, on the 26th of November, about ten
o’clock in the morning, he asked me if 1 was
aware that there was a plot on hoard to take
the brig out of the hands of the officers and
murder them. Mr. Wales met me at the
fore-hatch about ten o’clock in the morning,
and told me the purser wished to see me in
the ward-room, , He said that Mr. Wales
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47
had told that Mr. Spencer had called him
upon the forward part of the booms the even-

ing previous and then communicated bhis

PROCEEDINGS OF THE

was all a joke.” The commander said, « It
was a very serious one, and one that might
cost him his life.” The commander asked

plans, which were—to make a row on the | him if he denied having had frequent con-
forecastle in the mid-watch, the officer of | versations with Small and others; he re-
the deck, Mr. Rogers, would be induced to | plied, “ No, sir, but in joke.” He did not

go forward, when he was to be seized and
thrown overboard ; they were then to go aft,

| deny the conversations, but said it was all

in joke; to the best of my knowledge and

enter the cabin, and murder the commander | belief, I thus uuderstood the conversation.

and oflicers.
commander immediately; he took it very
coolly, said the vessel was in a good state
“of discipline and expressed his doubts as to
the truth of the report, and ordered me to
keep a good look-out on the crew, and Mr.
Spencer in particular. I missed Mr. Spen-
cer about two o’clock in the day from the
deck ; I discovered he was in the fore-top.
I went in the fore-top, and found him on the
lee-side of the top apparently in deep
thought; he did not discover me until I
stood erect in the top. On discovering me
he got up and showed some confusion, ask-
ed me some questions about the rigging. I
came down on deck, leaving him in the top.
A short time ‘after I discovered Green in the
top with Spencer. 1 ordered him down; I
. was mustering the men with their hammocks
-in the netting and found Mr. Spencer on the
Jacob’s ladder ; he had come down from the
top; I turned my eyes up toward him and
et his look ; he kept staring at me for near
a minute with the most infernal expression
I have ever beheld on a human face; it sat-
isfied me of his guilt. I reported this cir-
cumstance to the commander, and advised
that something might be done to secure him ;
he said he did not wish to do anything has-
tily, he would wait until sundown quarters ;
in the meantime we would keep a good look-
out for him. A short time before quarters,
the commander asked me what I would do
with Mr. Spencer, if I were'in his situation
as commander of the vessel. I told him I

would bring him aft, iron him, and keep him |

on the quarter-deck. He said that was his
intention, and he was very glad I agreed
with him. After the reports were made;
all the officers, excepting Mr. Hays, were
ordered aft on the quarter-deck; we were
at quarters at this time. The officers being
aft, the commander said to Mr. Spencer, “1
understand you aspire to the command of
this vessel ; how you are to arrive at it I
can’t tell, unless by walking over my dead
body and those of my officers.” He said “ It

I reported the thing to the |

I think the commander asked him if he had
a paper concealed in his neck-handkerchief ;
he said, “No.” The commander ordered
me to have him put in double irons. I laid
my hand upon his sword, disarmed him, and
ordered him to come out from among the
officers. I put the hand irons on him, and
asked him if he had any concealed weapons
about him. He said, ¢ No, but that I had
better overhaul him, he supposed, as I would
not believe anything he might say now.” 'I
did so, but found nothing but some scraps |
of paper and part of an old pipe. 'The feet
irons were then put on, and he was put on
the larboard side of the quarter-deck, by the
order of the commander. 1 armed the offi-
cer of the deck and the officer of the fore-
castle, with orders if they'saw Mr. Spencer |
forward of the mainmast, or communicating
with the crew, to put him to death.

Q. Be pleased to state all you know of
what occurred, from the discovery of the
mutiny until the execution of the three ‘ng—
leaders.

A. 'The maintop-gallant-mast was carried
away on the 27th Nov., T think; that even-
ing Cromwell and Small were confined ;
Mr. Spencer sent for me, and asked if Crom-
well was confined about any connexion that
he might have with him. [ told him he
was. He said he was innocent ; he did not
think Cromwell would join him unless there
was money on board, or words to that effect.
It was my impression -that he was very
anxious to have him released.

During the time of his confinement he
told me he wished to have a conversation
with me; I am not positive as to, date—I
think about the 27th or 28th. I told him I
was ready at the uime; he said he was not
in a proper state of mind then ; T asked him
“if he would send for me when he was.”
I think this was on the 28th—1I am not pos-
itive. ~ Next morning, about ten o’clock, I
asked him “if he was ready to have that
conversation ;” he said he had had this plot
on board of every vessel he had been in;



had it in the Potomac and John Adams ; but
he had never got as far with it as he had
on board the Somers; he said he knew it
would get him into trouble ; he had thought
over it in the steerage and had tried to
break himself of it, but could mot; he
thought it was a mania with him. 1 think
it was on'the 29th or 30th that T had a con-
versation with Small ; I said to Small, * You
see we have taken more prisoners,” and
asked if there were any forward from whom
we might apprehend danger; he said that
was a hard thing for him to say. I asked
him “if Cromwell was not engaged in this
plot with Mr. Spencer;” he said it was a
hard thing for him to say ; * that they were
very intimate together, and he had seen
him give him money; that he would like
to give him or lend him either.” 1T said to
him, “ That is not the thing; I want a plain
answer to a plain question—Is not Crom-
well deeply engaged with Mr. Spencer to
take the vessel out of the hands of her offi-
cers !” His reply was, “If any one on
board is, he is.” I said, “I thought so.”
I waited there a short time; he made no
further reply.
mast was carried away, there were,some
men who went aloft out of their stations—
among them were Cromwell, Wilson, Ged-
ney, and some others, whose names I do
not recollect; they did not appear to go
there to do their duty, hut appeared to go
there for the purpose of* conversing, with
the exception®of Gedney; who was doing
» his duty clearing the wreck.
was unusually a noisy and hoisterous man
on occasions of this sort, but on this,occa-
sion he said nothing that I heard, ‘and]
1 did not see him doing anything that L
recollect. I think on the 30¢h a letter was
addressed by the commander to all the
officers except the acting midshipmen ; the
following is a true’edpy to the best of my
belief :— -

“U. S. Bric SomEeRs,
“ 30th November, 1842.

¢ GenTLEMEN : The time has arrived when
I am desirous of availing myself of your
counsel in the responsible position in which,
as commander of this vessel, I feel myself
placed. ~ You are aware of the circumstan-
ces which have resulted in the confinement
of Acting Midshipman P. Spencer, Boat-
swain’s Mate S. Cromwell, and Seaman

5
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When the maintop gallant |

Croprwell:
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Elisha Small, as prisoners ; and I purpose-
ly abstain from entering into any detail of
them.

“ Necessarily ignorant of the exact ex-
tent of disaffection among a erew which has
been so long, so systematically, and so as-
siduously, tampered with by an officer ;
knowing that suspicions of the gravest na-
ture attach to persons still at large; and
when the difficulty of taking care of the
prisoners we already have, makes me more
reluctant than I should otherwise be to ap-
prehend ; I have determined to address
myself to you, and to ask your united coun-
sel as to the best course to be pursued; and
I call upon you to take into_ deliberate and
dispassionate consideration the present con-
dition of the vessel, and the contingencies
of every nature that the future may embrace,
throughout the remainder of our cruise, and
enlighten me with your opinion as to the
best course to be now pursued.

“1 am very respectfully, gentlemen, your
most obedient, ;

“ ALEX’R SLIDELL MACKENZIE,
“ Commander U. S. Navy.'

“Lieut: Guest Gansevoort, Passed Assis’t
Surgeon R. W. Lacock, Purser H. M.
Heiskill, Acting “Master M. C. Perry,
Midshipman Henry Rogers, Midshipman
Egapt Thompson; Midshipman Charles
W: Hays, U. S. Navy.”

" The aceused proposing to introduce some
paper. evidence, the testimony of Lieutenant
Gansevoort was read over to him, and cor-
rected by him. )

The court then decided to adjourn, to
give the accused opportunity to make a copy
of ‘the paper proposed. for- evidence, the
originals  having been offered in testimony
before the court of inquiry into the alleged
mutiny en board the Somers.

The judge advocate read the following
létter :—

“ Navy DEPARTMENT,
% February 6, 1843. }

¢« Sir: Your letter of the 3d instant, re-
questing permission to change the sittings
of the court from the North Carolina to

some building in the yard, has been re-

ceived.
“You are at liberty to alter the sittings
of the court as you desire. Captain Perry



34

has been directed to prepare a room for the
use of the court.
%1 am, very respectfully, your ob’ servt,
“A. P. UpsHur.
“ Commodore John Downes, Presd’t Naval
Gen’l Court Martial, New York.”

The Court then adjourned until to-mor-
row at 10 e’clock, to meet in the chapel in
the navy yard.

Navy YArDp,
Brooklyn, Feb. 11, 1843. %
The Court met this day in pursuance of
adjournment. Present—

Captain Downes, Captain McKeever,
*  _Read, & o Jgage,
¢ Bolton, %  Gwinn,
¢  Turner, “  Wyman,
«  Sloat, Com’dr Ogden,
“  Smith, “  Shubrick,
“  Storer, Members;

‘Wm. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alexander Sli-
dell Mackenzie, accused.

The journal of the preceding day was
read and approved.

The letter of Conmmander Mackenzie to
his officers, and their reply, and the testi-
mony taken before the council of officers,
were offered. The judge advocate objected
to the reception of the letters, except for
the purpose of repelling malice in fact; and
to the reception of the testimony before the
council of officers for any purpose, more
especially as no testimony had been given
that Commander Mackenzie had read it be-
fore the execution and filed his reasons.

The court being cleared, on the opening
thereof the judge advocate announced that
the court had decided that the letters should
be received generally, but that the testi-
mony before the council of officers was not
admissible.

It will be remembered, that at the outset
of this case, I announced that an important
point was foreseen for the examination, of
which time and books would be wanted.
We yesterday reached that point when we
came to the declaration of Small in respect
to Cromwell, in the conversation with Lieut.
Gansevoort ; and it is again renewed by the
offer of the letter of Commander Mackenzie
to his officers, and their reply, and the tes-
timony taken before the council of officers.

PROCEEDINGS OF THE

As a record it would not at all be admissi-
ble against Mr.-Spencer, Cromwell, and
Small, were they now alive. It is not the
proceedings of a lawful court.

As evidence to show the guilt of any of
the parties and their connexion, it is whol-
ly unallowable ; an investigation document
is wholly unknown to the law, and it can not
be pretended that it is the record of these
trials. Trials, as such, Commander Maec-
kenzie had no right to institute, the law con-
fining that privilege to higher officers than
the commander of a single ship. Placed,
however, in a position of responsibility, with
the most mighty duties to perform, by virtue
of the act of Congress allowing the Presi-
dent to man and officer the ships-of-war at
his discretion, and send them abroad singly
or in squadrons, as he may see fit, it can
not be pretended that, by being placed out
of the reach of the composite materials for
a court martial, his hands are tied, and that
he must endure mutiny and murder without
any powers of counteraction. But there are
rights also on the other hand, The officer
or seaman who chances to be in a single
ship is not without prerogatives. The or-

| dinary care and prudence of a man of rea-

sonable judgment, caution, and firmness,
must become his protection. If he were
attached to a squadron, he would be enti-
tled to a trial before a court martial, and the
ratification of his sentence in a capital case
by a vote of two thirds of the court. His
connexion with a single ship does not outlaw
him.
ganized, it is the duty of prudence and or-
dinary caution, first, to bring the offenders,
if possible, to port, where the privileges of
the Jaw may be afforded to him ; second, if
that is impossible, to afford him an oppor-
tunity to hear the charge, examine the tes-
timony, and confront the witnesses ; and a
most serious and overwhelming necessity
would needs have to be shown to dispense
with this due care.

Malice is of two kinds: malice in fact;
second, malice in law, Malice in fact is
that evil and malignant spirit which does a
bad action from an ill intention.

“There is another, and that a large class,
where the question of intention is no way
material so long as the act is voluntarily
done.”

In reference to such cases the distinction
of malice in law has originated.

Though no court as such can be or- |
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Justice Buller has explained it in a few
words in Bromage v. Prosser, in 10, Eng.
Com. Law, Rep. 255, where he says,
¢ Malice, in common acceptation, means ill
will against a person ; but in its legal sense
it means a wrongful act done intentionally.”
The whole law has been thoroughly col-
lected by Lord Ellenborough in Rex wv.
Pictou, 30 Howel street Trials 489, estab-
lishing that the commission of a wrongful
act even on the best advice does not entitle
the party to an acquittal, because ignorance
or intention are not to be allowed to do
away with the rights of others.

To prevent undue want of caution in fu-
ture, the public law holds the most honest,
patriotic, and well-intentioned persons liable
for wrongful acts, however bona fide done.

With these notions, I am constrained by
decisions to think the testimony only ad-
missible to repel malice in fact, but not
malice in law, unless it is followed up by
testimony to show that it was impracticable
at the investigation to allow Mr. Spencer,
Cromwell, and Small, the opportunity of
presence, cross-examination, and the other
usual advantages of a formal trial, and that
the execution was indispensably necessary,
when it took place, for the purpose of safety
to the vessel or maintenance of command,
or that the guilt of Mr. Spencer, Cromwell,
and Small, is now legally established by
competent evidence. To omit this, is to
fall short of the ordinary caution ; and then
to allow one to appeal to one wrongful act
to defend himself against the consequences
of another, would be a perversion of sense
and legal principles. This is my stern du-
ty according to my apprehension of the law.

I desire thus to notify these views, that
the counsel of the accused may contest and
impeach them in his defence. I admit that
the government at sea must of propriety bhe
more summary than on land, and claim
more allowances.

Wicriam H. Norris,
Judge Advocate.

Commander Mackenzie then presented
the letter from the council of officers to
him, which was read by the judge advocate,
as follows :—

“U. S. Bric SoMERs,
 December 1, 1842. 5

“Sir : In answer to your letter of yester-

day requesting our counsel as to the best
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course to be pursued with the prisoners,
Acting Midshipman Philip Spencer, Boat-
swain’s Mate Samuel Cromwell, and Sea-
man Elisha Small, we would state, the
evidence which has come to our knowledge
is of such a nature, that, after as dispas-
sionate and deliberate a consideration of the
cases as the exigency of the time would
admit, we have come to a cool, decided, and
unanimous opinion, that they have been
guilty of a full and determined intention o
commit a mutiny on board of this vessel of
a most atrocious nature, and that the reve-
lation of circumstances having made it
necessary to confine others with them; the
uncertainty as to what extent they are
leagued with others, still at large; the im-
possibility of guarding against the contin-
gencies which a day or an hour may bring
forth, we are convinced that it would be
impossible to carry them to the United"
States ; and that the safety of the public
property, the lives of ourselves and of those
committed to our charge, requires, that
(giving them sufficient time to prepare) they
should be put to death, in a manner best

calculated as"an.exaﬁﬂgle to make a bene- -

ficial impression upon the disaffected.
“This opinion we give, bearing in mind
our duty to our God, our country, and to-the-
service.
“ We are, sir, very respectfully, your-
obedient servants,
“ GuesT GansEvoorT, Lieutenant,
“R. W. Leecock, P. Assist. Surgeon,
“ H. M. Heisgiry, Purser,
“M. C. Perry, Act'g Master,
“Hunry Rocers, Midshipman,
“ EeBerT THompson, Midshipman,
“ Cuas. W. Havs, Midshipman.

“ Comm’r ALEX. SLIDELL MACKENZIE,

“U. 8. Brig Somers.”

Lieut. Gansevoort recalled. :
EXAMINED BY COMMANDER MACKENZIE.

Q. What was the course pursued by
yourself and the other officers, after the re-
ceipt of the letter of Commander Macken-
zie, to which you have testified ?

A. We formed ourselves into a council
and examined the witnesses ; the result of
this examination was a letter to the com-
mander, of which the one shown me is a
true copy to the best of my knowledge and
belief.

\
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Q. How long were you in deliberation,
and how many. witnesses did you examine ?

A. I think we met at nine o’clock first
day and broke up at six, P. M., and a short
time the next day. I don’t know how long;
there were thirteen examined; I was not
present at the examination of all ; my duties
on deck prevented my attending all the time.

Q. Were the' depositions of the persons
examined reduced to writing, and were they
submitted to Commander Mackenzie ?

A. Yes, sir; they were reduced to wri-
ting and shown the commander; I ordered
Purser Heiskill to do so; he disappeared |
and returned, and told me he had done so. |

Q. Were any of the crew present when
Mr. Spencer was arrested, or was the con- |
versation overheard by the officers only ? |

A. The crew were at quarters, the offi-
cers were about Mr. Spencer ; I don’t think
the crew heard what was said; the com-
mander sent the master to the wheel, and
the man stationed there forward; the offi-
cers, with the exception.of Mr. Hays, were
all aft.

Q. Did you on that evening communicate
the cause of Mr. Spencer’s arrest to any
of the petty officers or any of the crew?

A. I think I did—XKing, I think, and
Dickinson ; I believe it was on that evening !
that I ordered all the petty officers aft, and
asked “if Mr. Spencer had ever disclosed
his plot to them;” T am not positive as to
the time : I think it was more than an hour
after Mr. Spencer’s arrest ; it was late, be-
fore dark.

Q. Do'you know anything of a written
plan of mutiny in strange characters ? if so,
state what you know on this subject.

A. I know there was onc found in Mr.
Spencer’s locker the evening he was con-
fined ; I overhauled his locker for the pur-
pose of finding it; I found a looking-glass
case, and inside of it a drawer; in this
drawer was a razor case, and in this razor
case was u written paper, wrapped up in
common brown oil paper; the case shown |
me I believe to be the case—it was a simi- |
lar one.
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A. 1 think it was on the 29th or 30th, I
told him those papers had been found ; he
said, “ 1 suppose so;” I showed them to
him, and asked him if he would translate
them, and he did so; Mr. De Londe took
it down in pencil mark, and I held the
original papers; he wished me to hand
them to him, but I would not do it; I recol-
lect nothing farther at this time, more than,
before he was confined, I think he men-
tioned to me that had an alphabet which

{nobody could read but himself and two
| others, and stated he had invented it while

at college ; when I showed him this paper,
I pointed to some strange characters on it
and asked him if those were a part of the
alphabet he had invented ; he said “yes,”
I think. 1

Q. Had you any conversation with Mr.
Spencer at this time about the name of E.
Andrews, which appeared in the list of the
certain next his own? if so, state the same.

A. Yes, sir; I asked him if that name
did not stand for Cromwell; he said no,
that it meant Small—that was his real name;

[T said, “Ah! how is that, wheén you have

Small’s name twice on the list ?”” the paper
had been translated before by Mr. Rogers,
and I knew where Small’s name was; I
pointed to Small’s name in two places, when
Mr. Spencer appeared to be surprised, and
said, “Ah! I did not know I had written
it in that way.”

Q. Did Mr. Spencer dictate what K Mr.
De Londe wrote down ? and did Mr. Spen-
cer admit it, when written down, to be
correct ?

A. Mr. Spencer did dictate, it was writ-
ten down; I am not positive whether it
was read to him, but was taken down by
Mr. De Londe as it was read off by Mr.
Spencer.

Q. Did or did not the translation made
by Mr. De Londe under the dictation of
Mr. Spencer correspond exactly with one

i made previously by Midshipman Rogers ?

A. I believe it did with the exception of
one name, which he said he (Mr. Spencer)

‘could not make out, but told me he would

Q. Are the papers now produced the pa- | perhaps recollect it some future time.

pers found by you on that occasion ?

Q. Was there any person on board the

A. I believe them to be the same; there | Somers by the name of E. Andrews?

Wwere two papers.
Q. Had you any conversation with Mr.

A. None that I know of.
A letter found in the bible of Small was

Spencer with regard to the papers found in | then offered in evidence, to prove that

the razor case? and, if so, what was it?

“ Small” was his genuine name.
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The judge advocate objected to its recep-
tion. ‘The court was cleared, and on the
opening thereof the judge advocate an-
nounced that the court had decided that the
letter was inadmissible, not being authentis

. cated. 3

Q. Was there or was there not an addi-

tional paper in the razor case? inside the
two ? and is the one shown you it?

A. There was a small paper, I believe
that to be the one.

Q. What names are on the paper? are
they names of any persons who were on
board the Somers ?

A. Geo. A. Brest, Frederick Wells, and
Edward Roberts ; I don’t know of any such
persons on board the Somers.

Q. Do you remember whether, on the
day following the arrest of Mr. Spencer,
the maintop-gallantmast was carried away ?
were you on deck at the time ?

A. T remember that it was carried away,
but I was not on deck at the time; I was
in the ward-room.

Q. Did, or did not, the whole erew rush
aft on that occasion, in such a tumultuous
manner as to excite your suspicion? what
was the impression made on the mind of
the commander and officers? state all the
circumstances relating thereto.

A. T heard a movement on deck ; locked
up the hatch, and found that the maintop-
gallantmast was gone; went on deck, and
the commander ordered me to take charge
of the deck. The rush took place when
the mast was pointed, or about to be swayed
from the deck. The commander and my-
self were standing on the larboard side of
the quarter-deck; at the after end of the
trunk; we were in conversation ; it was
dark at this time. Iheard an unusual noise
—a rushing on deck, and saw a body of
men in each gangway rushing aft toward
the quarter-deck ; I said to the commander,
“God, I believe they are coming.” I had
one of Colt’s pistols, which I immediately
drew and cocked ; the commander said his
pistols were below ; I jumped on the trunk,
and ran forward to meet them; as I was
going along I sung out to them not to come
aft. I told them I would blow the first man’s
brains out who would put his foot on the
quarter-deck ; I held my pistol pointed at
the tallest man I saw in the starboard gang-
way, and I think Mr. Rogers sung out to
me, that he was sending the men aft to the
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mast-rope. * I then told them they must have
no such unusual movements on board the
vessel ; what they did, they must do in their
usual manner; they knew the state of the
vessel, and might get their brains blown out
before they were aware of it; some other
short remarks, I do not recollect at this time
what they were, and ordered them to come
aft and man the mast-rope ; to move quietly.
The gangways were full on both sides; it
was dark.

Q. Was, or was not, the conduct of the
crew on this occasion wholly unusual ? had
you ever known the crew to obey a general
order in the same manner before ?

A. The conduct was unusual, and I never
knew them to act in that way before.

Q. Did, or did not, the crew tramp vio-
lently in coming aft?

A. They did.

Q. How long was the commander in get-
ing his arms, and reaching the break of the
quarter-deck ?

A. T turned round to look aft, as soon as
I heard Mr. Rogers’s voice, and saw the
commander abaft me, on the quarter-deck,
and abaft the after gun. I believe, I am

not positive, he was abaft of me, and I think

abaft the after gun.

Q. Did you distinguish any particular in-
dividuals among those who rushed aft?

A. I am not positive, but I think this tall
man was Wilson.

Q. What was the state of discipline and
subordinatien of the crew of the Somers,
during the first part of her cruise, and until
her arrival at Madeira ?

A. 1 considered it good.

Q. Did you, or did you not, afterward
observe a change in the conduect and deport-
ment of the crew ? if so, at what time did
this change begin, and in what manner did

it show itself?

A. After our arrival at Madeira, and up»
to the time of the execution; I observed a
change—a neglect to obey small orders,.
sullenness, a change in the manner of a
ship’s company, which ‘is easily observed
by one who understands the character of
seamen on board of a vessel.

Q. Did, or did not, this insubordination
of the crew continue to increase until the
day that Mr. Spencer was arrested ?

A. I think it did.

Q. Did, or did not the disorderly conduct
of the crew make such an impression on.
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your mind, that when informed of the mu-
tiny, you at once considered it as explain-
ing the facts for which you were before
unable to account ?

A. Tt did.

Q. What was the conduct and deport-
ment of the crew after the arrest of Mr.
Spencer? did any portion of them appear
discoutented and disaffected ? did you ob-
serve any secret conferences among them?
were they slow and reluctant in performing
their duty, and gloomy and sullen in their
looks, or cheerful, prompt, and active ?

A. The conduct of the crew, after the
arrest of Mr. Spencer, was sullen and in-
subordinate ; a large portion to my mind ap-
peared disaffected; I observed them grouped
together, talking in a low tone; when I
would come near them, they would raise
their voices and change the conversation
apparently, or stop talking altogether; they
would sometimes separate. They were re-
luctant in performing their duty, slow in
their motions, sullen and disrespectful in
their manner.

The evidence of Lieut. Gansevoort was
here suspended, his evidence was then read
to him and corrected by him.

The Court then adjourned to Monday,
Feb. 13, at 10 o’clock, A.M.

Navy Yarbp, }
Brooklyn, Feb. 13, 1843.
The Court met this day in pursuance of

adjournment. Present—
Captain Downes, Captain McKeever,

“  Read, s Page,
“  Bolton, «  Gwinn,
¢ Turner, “  Wyman,
¢ Sloat, Com’dr Ogden,
4% Smith, “  Shubrick,
% Storer, Members ;

W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alex. Slidell
Mackenzie, accused.

The journal of the preceding day was
read and approved.

Lieut. Gansevoort recalled.

EXAMINED BY COMMANDER MACKENZIE.

Q. What portion of the officers were
armed at the time the crew came tramping
aft in the disorderly manner you have de-
seribed ?

A. The officer of the deck, the officer of
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the forecastle, the commander had a pair of
pistols in his cabin, which he brought up
immediately, and I had one of Colt’s pistols.

Q. Immediately after this disorderly act,
what further measures were taken for the
security of the vessel ?

A. The remainder of the officers were
armed, and I think the sergeant of marines
was armed at the same time.

Q. Did you subsequently relinquish your
repeating pistol to the commander, and did
he subsequently go perpetually armed ?

A. I think it was the next morning that I
insisted on his taking it,and he wore it from
that time to our arrival in here.

Q. What orders were given the officers,
at the time they were armed, with regard to
their arms?

A. To have a general look-out on the
crew ; if they saw Mr. Spencer communi-
cating with any of the crew, to use their
weapons upon him and those who were
communicating with him. They were sta-
tioned around the main-mast and in different
parts of the deck, previous to Cromwell
coming on the deck, with orders to prevent
the crew from coming aft and preventing the
arrest of Cromwell, and also to look out that
he did not get forward among the crew.

Q. What were the orders given to the of-
ficers in the event of an attack, or attempt
at rescue ?

A. 1 believe the orders were to put those
making the attack, and the prisoners, to
deeath ; I am not positive.

Q. What orders were given to the offi-
cars, with regard ta the care and safety of
their arms ?

A. They were to be careful that their
arms were not taken from them by the crew
(this was particularly to the younger offi-
cers), and to be careful no accident occurred
with them.

Q. Was there, or was there not an order
that any neglect or parting from their arms,
on the part of an officer, was to be entered
in the log-book, and reported to the secre-
tary of the navy?

A. T received that order from the com-
mander, and passed it to the officers.

Q. Do you know anything of the com-
mander addressing the crew, the morning
after the arrest of Cromwell and Small ? If
s0, do you, or do you not know whether the
commander studiously endeavored to avoid
exciting suspicions in the minds of any who
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were involved in Mr. Spencer’s plot, that
their participation in it was either known or
suspected ?

A. He did address the crew; I think it
was after Waltham was punished; I think
it was before all hands were “ piped down,”
I think he endeavored not to excite the sus-
picions of any of those whom he did not

make prisoners at once ; his course through-’

out was to do this.

Q. What was the character of the ad-
dress made by Commander Mackenzie to
the crew ? state the object and tendency
according to your recollection ? .

A. The character of his speech was that
of kindness and mildness, and for the purpose
of bringing their minds back to the proper
situation, if they had been influenced by
Mr. Spencer; he pictured to them their
homes and friends, and endeavored to show
them, that even if they did succeed in this
plot, they would be much worse off than
they were at that time—many of them prob-
ably would be thrown overboard, and they
had everything to lose and nothing to gain;
this was about the amount of it.

Q. Did you, or did you not, subsequently
to this address, agree with the commander
at first, in believing that a salutary change
had been produced in the minds of the
crew ?

A. T'did believe it had a good effect on
some of the crew.

Q. From your conversation with the com-
mander at the time, did, or did not the com-
mander, at this time, consider all the really
dangerous men in custody ? did he not con-
sider the crew tranquillized, and the vessel
safe ?

A. I think he did.

Q. Had you, or had you not, at that time,
any consultations with the commander as to
the state of the vessel, and condition of the
crew ? if so, state what were the views of
the commander.

A. We had a conversation about the state
of the crew ; the commander did not wish
the crew to know he suspected any of them,
without securing them. I do not recollect
at this time, any other views of the com-
mander.

" Q. Did the insubordination of the crew
diminish, or continually increase, from this
time forward until the execution ?

A. Tt did increase up to the time of the
execution.

I
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Q. To what portion of the crew did this
insubordination extend ?

A. Two thirds or three quarters, and
among the older part of the crew.

Q. Do you know what passed at the time
of the execution ? if so, please state it.

A. Just before Mr. Spencer went forward
under the main yard, I took leave of him
he took my hand in both of his, and in the
most earnest manner asked me to forgive
him the great injuries he had done me; he
said he deserved to be punished, that he did
not object to his sentence ; he deserved to
die, but he did not like the way the com-
mander chose to put him to death ; he said he
should like to have had a little longer time to
prepare, or words to that effect. When the
prisoners were taken forward to the gang-
way, Small asked me if I would bid him *
“ good-by ;” asked me to forgive him, and
said he was guilty, that he deserved death,
or words to that effect. The commander
said to him, “ Small, what have I ever done
that you won’t bid me good-by ¥ * He re-
plied, “I didn’t know that you would bid a
poor bugger like me good-by.” The com-
mander then said he was very sorry he was
obliged to take this course, but the honor of
the flag and the safety of the crew required
it, or words to that effect. Small said,
¢ Yes, sir, I honor you for it, and God bless
that flag!” It appeared to affect the com-
mander very much ; I crossed over to the
other side of the deck, to where Cromwell
was, put out my hand, and bid him good-
by ; he grasped my arm very firmly, and
held it tight ; he asked me to forgive him,
and bade me good-by, said he was inno-
cent, and hoped that before six months we
would find it out; I turned my arm to get
clear of his grasp, but he held on to me ; in
a few moments he relaxed his hold, and
struck his hands clear; I had an idea that
he meant to take me overboard with him;
I then went over in the starboard gangway ;
Mr. Spencer called me; he said, “ You
may have heard that I am a coward, and
you yourself may think that I am not a
brave man; you may judge for yourself
whether I die like a coward or a brave
man.” 1 think Small then asked permis-
sion to address the crew, which was grant-
ed ; he said, “ Messmates and shipmates, I
am no pirate ; I never murdered anybody.”
When Small had got this far, the commander
said to me, “Is that right?” meaning, as I
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presumed, ought he to be suffered to go on;
before I could reply, Small went on and
said, “It is only because I said I would ;
now, see what words will do; take warn-
ing by me ;” he said he deserved his pun-
ishment ; he did not object to it ; this is all
I recollect, at this time, of his speech.. Mr.
Spencer had asked permission,to give the
order to fire the gun; Small said to him,
“I am all ready, Mr. Spencer.” . Permis-
sion had been @granted to Mr. Spencer to
give the order ; he afterward said he had
not the power to give the order, and asked
through Browning, the boatswain’s mate,
| for the commander to give the order; 1
think the order was, “Stand by—fire!” I
sung out “ Whip!” 'The men were run up
to the yard; the whips were belayed, and
I am not sure whether it was the order
given to pipe down and pipe to dinner then,
or after the commander addressed them, but
they did not go below until after he had ad-
dressed them ; in his address he pictured
the character of these men who were suf-
fering for their crimes, and the honest man
who did his duty ; he showed to them how
much better it was to take the honest and
upright course; he stated, that probably
Cromwell was brought there by his love of
money, and allowed cne of the boatswain’s
mates, Collins, to relate a circumstance
which had occurred on board 2 merchant-
man. After this speech was through, the
men were going forward to dinner; the
commander asked me how it would do ‘to
give three cheers; I told him I thought it
would do'well; when the men came aft, he
said, ¢ My lads, three cheers to the Ameri-
can flag!” they gave three hearty ones; it
appeared to relieve the minds of the officers
and men from the gloom that hung about us.

Q. When the three cheers were given to
the American flag, where were the crew?
on what part of the deck ? which way were
they looking ?

A. The crew were on the quarter-deck,
looking aft, the commander on the star-
board side of the after part of the trunk,
and I on the larboard side.

Q. What feelings were uppermost in your
heart at the moment of those cheers to the
American flag?

A. 1 felt like an officer who had done his
duty to his God and his country.

Q. What had Cromwell done to you, he
a boatswain’s mate and you a lieutenant, to
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make him so earnestly desire your forgive-
ness, when about ie die? .

A. 1 don’t know, unless having medita-
ted taking my life ; I always treated him
more kindly than he deserved.

Q. Were the petty officers armed previ-
ous to the execution ?

A. They were.

Q. Did Mr. Spencer, in any of his reve-
lations subsequently to his confinement, re-
veal to you any fact that you did not already
know, with regard to the mutiny on board
the Somers ?

A. He told me he had had this plot on
board of every vessel he had been in; he
revealed nothing relative to the mutiny on
board the Somers which I did not know
before ; he translated his paper, but that I
knew of immediately after he was confined.

Q. Shortly before the execution, did Mr.
Spencer or did he not, earnestly entreat
Small to forgive him ?

A. I think, after the commander took
leave of Small, Mr. Spencer asked him if
he would not forgive him; Small replied,
“ Ah, Mr. Spencer, that is a hard thing for
me to do—you brought me to this;” the
commander said, ¢ Forgive him, Small—
don’t go out of the world with any bad feel-
ings at your heart;” I believe they then
shook hands ; at this time I crossed over to
the other side of the deck.

Q. Is it or is it not your belief, from what
you saw of the manner of Small, that Small
would have forgiven Mr. Spencer but for the
interference of the commander ?

A. I don’t think he would.

Q. Did or did not the forgiveness of Small
seem to be anxiously desired by Mr. Spen-
cer, and did he or did he not seem greatly
relieved by receiving this forgiveness 7

A. Tt appeared to be anxiously desired
by Mr. Spencer ; I went on the other side
of the deck, I think, at that time.

Q. Did you receive orders from the com-
mander to attend particularly to the ‘eomfort
of Mr. Spencer and the other prisoners, and
if so, were those orders obeyed ?

A. 1 did receive repeated orders from the
commander to that effect, and they were
obeyed strictly, I believe.

Q. What do you know of -the command-
er’s manner, treatment, and conduct toward
Mr. Spencer, generally, during the cruise,
as compared with his treatment of the other
young officers ?
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A. I never saw any difference in his
treatment toward Mr. Spencer from that
shown toward the other oflicers,

Q. What was the tone, the manner, the
demeanor of Commander Mackenzie toward
Mr. Spencer immediately before the execu-
tion? was it harsh or was it sympathizing ?
was it courteous or was it disdainful ?

A. It was sympathizing, courteous.

Q. Did the insubordination of the crew,
as you have described it, continue after the
execution, or did a change then take place ?
If so, state the nature of the change.

A. A change did take placefor the bet-
ter; they were more subordinate—more at-
tentive generally ; immediately after the ex-
ecution I noticed a good effect, but not with
. some ; it reliecved the minds of the crew
generally ; after we left St. Thomas I think
1 observed a bad feeling among a few of the
older part of the crew, whom I supposed to
be implicated before ; the most of those I
refer to are now in irons, or confined in this
building, I believe.

Q. From what you observed and knew of
the spirit and feelings of the crew, and of
the progress of the mutiny up to the time of
the execution of the ringleaders, did you
then, or do you now, believe that the Somers
could or could not have been safely brought
into port, unless the ringleaders were exe-
cuted ?

A. 1did believe then, and do believe now,
that she never would have been brought into
port in the hands of her officers, without the
execution of those three men.

CROSS-EXAMINED BY THE JUDGE ADVOCATE.

Q. When did you first suppose it would
be necessary to execute Mr. Spencer, Crom-
well, and Small, for the safety of the vessel,
officers, and crew ?

A. When we made more prisoners than
we had the force to take care of, and I was
more fully convinced after the examination
in the ward-room before the council of offi-
cers.

Q. Do you know whether Mr. Spencer
did apply, shortly before the sailing of the
Somers, to be detached from her, and at
|, whose instance did he apply, and how long
before she sailed ?

A. 1 believe he did apply to be detached,
and the commander told him he would for-
ward it; to the best of my knowledge and
belief, he applied at his own instance, and a
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short time before she sailed; we had not
time to hear from Washington.

Q. Do you know whether the officers of
the Somers were cautioned by Commander
Mackenzie against any intimacy with Mr.
Spencer ?

A. Not to my knowledge.

Q. Atten o’clock you communicated what
you had heard from Mr. Heiskill, to Com-
mander Mackenzie, who told you strictly
to observe Mr. Spencer; did you do so?
and how was he occupied until he went
aloft to the foretop ? and how after you ob-
served him on the Jacob’s ladder ?

A. Idid observe him before that; he was
about in different parts of the vessel ; I think
I saw him in the steerage ; once before that
I saw him on the forecastle. After I saw
him on the Jacob’s ladder, I think he had a
watch ; I am not positive.

Q. Was Mr. Spencer, on the 26th of No-
vember till the time of his arrest, engaged
in the usual duties of an officer of his sta-
tion ?

A. I believe that he was engaged in the
usual duties of his station, except when in
the foretop having India ink pricked into his
arm, and his menacing look on the Jacob’s
ladder.

Q. Was he on duty when he was in the
foretop ?

A. No, sir.*

Q. Was it an unusual thing for Mr. Spen-
cer to be in the foretop ? ; y

A. T think T have seen him there before.

Q. Have you not scen other young offi-
cers in the foretop, when not on duty ?

A. Yes, sir, I have.

Q. Explain the discipline of the brig, as
to watches 2 how many would regularly be
on mid-watch? and when next after the
25th of November, 'would Mr. Spencer and
Mr. Rogers havée been -on mid-watch to-
gether ?

A. The watch-bill will show the exact
number ; I believe one half the crew, with
the exception of the idlers, who are in the
watch, but are not on deck usually; Mr.
Speacer and Mr. Rogers would have had
the mid-watch the fourth night, I be-
lieve.

Q. Did Wales swear befote the council.
of officers that Mr. Spencer called out to
him, * What the devil are you about, cruis-
ing around there ?” as he (Wales) was try-
ing, on the night of the 25th, to get into the.
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wardroom? when did you first hear this
ifrom Wales ?

This question was objected to by the
accused ; the court was cleared, and, on the
opening thereof, the judge advocate stated
that the court had allowed the question to
be put.

A. T don’t recollect whether that was
down ; he did swear before the council of
officers, but I don’t recollect whether he
swore to this fact.

Q. Did you hear of this exclamation be-
fore Mr. Spencer’s arrest ?

A. T heard the exclamation was made,
but do not recollect, at this time, when it
was told me.

Q. When Wales told you Mr. Heiskill
wanted to see you, did you notice any per-
sons gather around you (and if so, whom?)
to overhear him?

A. T did not take particular notice. I
walked down below immediately ; it was at
the fore-hatch.

Q. When did you first hear the mutiny
was to break out before the arrival of the
Somers at St. Thomas ?

A. T don’t recollect that T did hear it.

Q. Did Wales swear before the council
of officers, that Mr. Spencer had told him
that the mutiny was to break out before you
reached St. Thomas ?

A. The evidence will show; I am not
Ppositive.

Q. Had you any information, before the |

execution, that the mutiny was intended to
break out before you reached St. Thomas?

A. T recollect of no other at this time,
than that it was to break out, when Mr.
Spencer had the mid-watch.

Q. When Commander Mackenzie told
you he doubted the truth of the existence
of a mutiny, because the crew of the brig
was in good discipline, did you then gainsay
that opinion of his, as to the discipline of
the ship?

A. T don’t recollect what remark I made ;
I asked him if I should see Mr. Wales, and
get from him the truth of the story.

Q. How long had you known Mr. Spen-
cer?

A. From the time he came on board of
the brig.

Q. How long was Mr. Spencer on board
before the Somers sailed ?

A. The log-book will show; I am not
positive.
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Q. Had you any consultation with Com-
mander Mackenzie, as to whether it was
not desirable to get rid of Mr. Spencer
before you sailed, and what was your opin-
ion?

A. 1 think the commander and myself
had a conversation on that subject, and I
thought it was best to get rid of him, for we
had no accommodations in the steerage ; we
could not make him comfortable.

Q. Did not the commander express ob-
jections to Mr. Spencer’s association with
the commander’s relatives and connexions ?

A. No, sir, not that I heard; I don’t rec-
ollect at this time that he did.

Q. You say, that when asked your opin-
ion, on the 26th of November, by Com-
mander Mackenzie, as to what you would
do in his place, you said you would bring
that young man (meaning Mr. Spencer) aft,
and iron him; had the purser’s steward have
come to you with a like story, in respect to
any other officer but Mr. Spencer, would
you have determined on such a course, be-
fore any announcement to him of what Mr.
Wales had reported ?

A. 1 would have confined any officer, if
I had the same cause for suspecting him.  °

Q. At the time of the arrest of Mr. Spen-
cer, and when the commander charged him
with aspiring to the command of his vessel,
did the commander tell Mr. Spencer that he
had heard of his scheme from Mr. Wales ?

A. T'am not positive ; but I think he al-
luded to the conversation on the booms.

Q. At the time of the arrest of Mr. Spen-
cer, did the commander, in his conversation
with Mr. Spencer, refer to any conversations
but one on the booms ?

A. I think he did; he asked him if he
had held conversations with Small and
others.

Q. Were all the officers but Mr. Hays
around at the time ?

A. They were all round the starboard
side of the quarter-deck; the conversation
was not in a loud voice.

Q. Was your manner stern and com-
manding to Mr. Spencer, when you ordered
him out from among the officers to disarm
him? $

A. 1 believe so.

Q. When you asked Mr. Spencer as to
concealed weapons, did he tell you, you
would believe nothing now that he would
say ?
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A. ‘He did tell me so; and said, I had
better overhaul him. .

Q. What was Mr. Spencer’s reply, when
you told him your orders were to shoot him,
if he attempted escape, or went forward of
the mainmast ?

A. He told me, I think, that he would
obey the order.

Q. Who was the officer of the deck, and
who were the midshipmen, at the time Wales
inferred that Wilson was drawing out the
handspike for an evil purpose ? -

A. 1 don’t recollect.

Q. You say Commander Mackenzie told
Mr. Spencer, then,  you do not deny having
had frequent conversations with Small and
others';” was this in the conversation before
Mr. Spencer was disarmed and ironed?

A. He said, “ Do you deny,” I think; it
was before he was disarmed and ironed ;
he was disarmed first and ironed after-
ward.

Q. Upon reflection, are you clear in your
recollection that the word * frequent” was
used? was not the commander asking Mr.
Spencer as to his conversation with Mr.
Wales on the booms ?

A. My impression is that the word ¢ fre-
quent” was used; it struck me he was al-
luding to Small and others besides Mr.
Wales.

Q. Did Mr. Spencer answer quickly ?

A. T don’t recollect. I think he hesi-
tated; I think he showed some confusion
when he spoke ; he spoke calmly.

Q. Who kept guard over Mr. Spencer on
the night of the 26th of November?

A. T am not positive ; I think the officer
of the deck ; I was up frequently and exam-
ined his irons; there was an order to ex-
amine the irons of the prisoners every half-
hour, as the irons were not deemed secure ;
the commander was pretty much all the
time on deck.

Q. Did Mr. Spencer say nothing to you
about this watchfulness ?

A. Not that I recollect.

Q. Did you take hold of his arms, and
inspect his irons?

A. Arms and feet, frequently.

Q. Do you say he made no statement to
you, that he designed an attempt at es-
cape !

A. I don’t recollect; when I would tell
him his orders, I told him my reasons for
. doing so, that he might preserve his life;
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when I would tell him his orders, he would
flay.he would obey them, but did not always
o 1t.

Q. Did you charge him with having dis-
obeyed the orders?

A. Tdid; when Mr. Wales reported to
me, that he had been handling a battle-axe.
Mr. Wales told me one morning, that he
was handling one of the battle-axes, and I
think he told me, he looked at him in such
a way, that he was afraid to go by him; I
went on deck, and saw him myself handling
a battle-axe ; I went over to him, and I said,
I was sorry to see he was breaking through
the orders I had given him,” and repeated
to him that I had told him what the orders
were, and my reasons for it; I told him he
must obey the orders strictly; that his life
depended on it; I told him I would do my
duty whatever he did, and told him if he
did not obey them strictly, I would put him
to death with my own hands. I had seen
him exchanging looks with M‘Kinley and
M¢Kee, and I think Wilson, and some oth-
ers whose names I don’t recollect, which
was against orders.

Q. What was Mr. Spencer’s reply to your
remarks to him, at the time of the battle-axe
incident ?

A. T don’t recollect positively, but I think
he told me he did not intend to break my
orders.

Q. Did he not tell you he had taken hold
of the battle-axe merely for pastime, and as
it was near ?

A. T am not positive as to the fact, but
my impression is that he did make some
remark of that kind ; but his manner of han-
dling the axe impressed me with the belief,
that he was trying what he could do with
his irons on. :

Q. Did Wales tell Mr. Spencer his fears
about going past Mr. Spencer?

A. He told them to me; I presume not
to Mr. Spencer. The order was for the
prisoner, when wishing for anything, to
apply through the officer of the deck to
me.

Q. Had you any notion that the maintop-
gallantmast was carried away from any de-
sign of any of the crew, to afford an occasion
for the outbreak of the mutiny ?

A I was not on deck at the time ; from
what I was told of the circumstances after-
ward, I believe it was.

Q. Were not the most suspicious persons

oSgft®
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in the maintop cross-trees—such as Crom-
well, Small, Wilson, Golderman, and others
—at the time of'its being carried away ?

A. I-don’t know; they were up there
after it was carried away; when I first
‘looked aloft, T do not recollect having seen
them; I had some conversation with the
commander when I first went on deck, and
he ordered me to take charge of the deck;
after relieving' the officer of the deck, I
looked aloft, and saw Cromwell, Small, Wil-
son, and others, in the top-mast rigging, and
about the cross-trees.

The testimony of Lieut. Gansevoort was
here suspended ; his evidence was read to
him and corrected by him.

The Court then adjourned until to-mor-
row, Tuesday, Feb. 14, at 10 o’clock, A. M.

Navy Yarp,
Brooklyn, Feb. 14, 1843.
The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“« Read, 13 Page,
«  Bolton, 1 Gwinn,
¢ Turner, “  Wyman,
«  Sloat, Com’dr Ogden,
%  Smith, ¢«  Shubrick,
¢« Storer, Members ;

W. H. Norris, Esq., of Baltimore, Judge
Advocatn, and Commander Alexander Sli-
dell Mackenzie, accused.

The journal of the preceding day was
read ard approved.

Lient. Gansevoort recalled.

CROS™ EXAMINED BY THE JUDGE ADVOCATE.

Q. How long a time do you suppose had
elape=d from the carrying away of the main-
topgallant mast, to the time of your getting
on deck ?

A. A short time—a few minutes ; I can't
tell the exact time.

Q. Did you hear any orders given to ac-
count for the fact of Cromwell, Small, Wil-
sor, and Golderman going aloft after the
accident? who was the officer of the
deck ?

A. I did not hear any orders, that I rec-
ollect; Mr. Hays was the officer of the
de<k.

Q. Which of the persons named in the
last questions, were out of their stations, by
keing aloft on the cross-trees?
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A. Wilson and Cromwell were out of
their stations.

Q. Had you not, previously to the occur-
rence to the mast, told the commander of
suspicions as to Cromwell, and that you re-
garded him as a dangerous man ?

A. T think T had.

Q. Had you and the commander deter-
mined, before the maintop-gallantmast was
carried away, that Cromwell was to be ar-
rested ?

A. 1 think not, sir.

Q. Was not Cromwell arrested as soon
as he came from aloft, after the carrying
away of the maintop-gallantmast ?

A. Yes, sir.

Q. You say you exclaimed, when you
went on deck, at the time of carrying away
the mast,  God, they are coming!” Were
you then under the impression that Mr.
Spencer’s accomplices were rashing to dis-
arm the officers and effect his rescue ?

A. I did not say, when I went on deck,
after the mast was carried away, “ God,
they are coming!” The mast was carried
away about three o’clock; I am not posi-
tive ; it was late when the other mast was
sent up. :

Q. When the rush took place, at the time
of the pointing of the mast, on the 27th No-
vember, which you have described, can you
recollect the words Mr. Rogers cried out to
you, when he heard your voice threatening
to shoot whoever put his foot on the quarter-
deck? |

A. 1 think he said, “ It is me, sir; I am
sending the men aft.”

Q. Did the tone of Mr. Rogers indicate
alarm lest you should shoot some one ?

A. 1 don’t recollect that I observed it.

Q. What reply was made to you by any
of the men, when you threatened to shoot
any one who put his foot on the gquarter-
deck ?

A. 1 don’t recollect that any of them
spoke.

Q. When you ascertained from Mr. Ro-
gers it was his order had put the men in
motion, did you not order the men aft, after
enjoining more quietness of movement, to
man the mast, and did they not obey you ?

A. 1 did order them aft, and they did
obey me.

Q. Did you not afterward express to the
commander and some of the other officers,
that you had been under a wrong impression
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as to the meaning of the men at the time
they were obeying Mr, Rogers’ order ?

A. T think I did afterward express my
satisfaction that I had not shot among them,
as I was near doing ; my impression was,
when they were coming down, that it was
for the purpose of destroying us (when the
rush took place); I don’t recollect having
said I was under a wrong impression, to the
commander, or any other officer.

Q. Why were you gratified that you had
not shot ?

A. Because I might have killed an inno-
cent man.

Q. Was it not after the arrest of Crom-
well and Small that the commander ad-
dressed the crew, and announced to them
the mutiny? What was the manner of the
crew on hearing of it ? :

A. The log-book states it was after the
arrest of Cromwell and Small, and I believe
it was, which would make it the 28th, civil
time ; the log-book is kept astronomical
time ; the crew appeared to be attentive,
and I thought it made a good impression at
the time on some of them.

Q. Did not many of the crew appear as-
tonished—did not many weep ?

A. Some of the younger part of the crew
appeared astonished ; 1 am not positive as to
the weeping ; my impression is, that I saw
Lego, one of the boys, in tears.

Q. In reply to Commander Mackenzie’s
question, you have said that you think you
did tell King and Dickinson of Mr. Spen-
cer’s plot on the evening of the arrest; did
you charge them to keep the information
you gave them to themselves ?

A. Tdid.

Q. Did you regard the look of Mr. Spen-
cer, which he gave you while on the Ja-
cob’s ladder, as indicating malicious feeling
toward yourself?

A. Itwas a new expression of Mr. Spen-
cer’s ; I knew he had had an operation per-
formed on his eye; he had told me so; I
did regard it as indicating decidedly mali-
cious feelings to myself.

Q. Why, and on what day, did you take
Mzr. Spencer the papers found in his locker ?

A. T am under the impression that it was
on the 30th ; for the purpose of his proving
more clearly his gnilt; I took him the paper
that he might translate it, so I could under-
stand it; my object was to obtain from him
an acknowledgment of his guilt.
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Q. Was it after Mr. Spencer told you he
would have a conversation with you when
his mind was in a suitable state ?

A. Tt was after that, I think.

Q. When Mr. Spencer told you he would
have a conversation with you, did he tell
you he would answer any ‘questions you
would put to him ? 4

A. T don’t recollect at this time.

Q. Did he not tell you that his object in
proposing the conversation with you was to
tell you everything?

A. T don’t recollect that he did.

Q. Did you not tell Commander Mac-
kenzie and other officers, that Mr. Spencer
told you he would answer every question
you would put to him ? .

A. T don’t recollect that I did; I told
Commander Mackenzie this conversation
with Mr. Spencer. ;

Q. When you told Commander Macken-
zie of this conversation, did he advise you
t0 hold the interview with Mr. Spencer and
hear what he had to say?

A. Yes, sir, I believe he did.

Q. Did Commander Mackenzie advise
you to put free and full inquiries to Mr.
Spencer as to his scheme ?

A. I don’t recollect, but my impression is
he told me to find out all I could about it ;
it is impossible to recollect all the conver-
sations that took place between the com-
mander and myself during that affair.

Q. Did you report to Commander Mac-
kenzie the interview you did have with Mr.
Spencer, in pursuance of Mr. Spencer’s re-
quest ?

A. T did report it, but I do not know at
what time afterward; I mentioned it to
Commander Mackenzie another time; it
may have been after the execution; the
commander told me that Mr. Spencer had
told him the same he had told me; I refer
to the conversation ahout his having a plot
on board of other vessels ; Mr. Spencer did
not tell me he wished me to repeat our
conversation to the commander, but from
his manner I thought he did.

Q. Was this the interview you had when
Midshipman Delonde was present ?

A. No, sir. A

Q. Was it before or after the interview
when Midshipman Delonde was present ?

A. Before, I think.

Q. In the interview when Mr. Delonde
was not present, did you ask Mr. Spen-



46

cer anything as to the paper found in his
locker ?

A. T don’t recollect that I did.

Q. In this interview,did you ask him the
names and number of his accomplices ?

A. T don’t recollect; 1 had frequent in-
terviews with Mr. Spencer.

Q. Did you not ask him how far the
conspiracy had gone, in these same inter-
views ?

A. T don’t recollect.

Q. You say he told you he had had this
plot in the John Adams and Potomac, but it
had not gone so far as in the Somers. Did
you not then ask him how far it had gone,
or did he tell you?

A. T don’t recollect; he told me he had
had this plot on foot on board of every vessel
he had been in, and mentioned the .Tohn
Adams and Potomac but that he had never
gone as far as he fiad on board the Somers ;
i I don’t recollect asking him how far he had
got, or his telling me; Mr. Spencer was
. not disposed to communicate freely with me
at any time.

Q. Did he tell you, in this same inter-
view, when he had broached his scheme to
Small first ?

A. No, sir.

Q. As the commander had instructed you
to find out all you could in this interview,
how is it you put none of the preceding
matter of inquiry to Mr. Spencer ?

A. He did not show much of a disposi-
tion to communicate at any time ; I wished
to choose a time when he was disposed to
talk, and his mind was in & state to do so;
I may have then had a reason for not ask-
ing questions, which I do not recollect now ;
I don’t know that the commander did refer
to.this particular interview, but his general
instructions were, to find out what I could.

Q. You say you have had several inter-
views with Mr. Spencer. Did you in any
of your interviews, when Mr. Delonde was
not present, ask Mr. Spencer who were his
accomplices, when he had first broached the
scheme to Small, or when he had made out
the paper found in his locker ?

A. I don’t recollect that I did.

Q. If you made none of these inquiries
of Mr, Spencer, what did you do in pursu-
ance of the commander’s instructions to find
out from Mr. Spencer what you could as to
the mutiny.

A, T obeyed his orders to take the best
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means I could to find out the state of the
vessel; -1 inquired among the crew for-
ward ; I believe I obeyed the commander’s
order ; I showed Mr. Spencer the paper ;
I got him to translate it when Mr. Delonde
was by.

Q. ‘When did you show Mr. Spencer the
paper when Mr. Delonde was by ?

A. T think on the 30th.

Q. You say, that on the 30th November
you showed the paper found in Mr. Spen-
cer’s locker to him, and that he translated it
in the presence of Midshipman Delonde.
Did you ask him whether those.papers con-
tained a true list of those who were his ac-
complices in the mutiny? What did he say
about those names ?

A. T don’t recollect; he read them off;
acknowledged it to be his paper.

Q. Did Mr. Spencer say anything about
that list in this interview, when Mr. De-
londe was by, as containing the names of
those he conjectured would join him, or as
containing the names of those who had
joined him ?

A. T don’t recollect.

Q. In this interview, when Mr. Delonde
was present, did you, or any in your hear-
ing, put any questions to Mr. Spencer as to
the names on that list besides that of E.
Andrews, or did Mr. Spencer make any re-
marks as to any of those names ? '

A. He did not make any remarks except
those about E. Andrews, I ‘think——that is
my impression ; about the writing—some
hieroglyphics at the head of one of the col-
uinns—I asked him if that was the alphabet
he invented at college ; I don’t recollect of
putting or hearing any questions put as to
the names on that list.

Q. Did you tell Small that Mr. Spencer
had told you that E. Andrews was Small’s
genuine name ?

A. T don’t recollect ; I am not positive as
to that, but I think not.

Q. Was D. M‘Kinley a foretop man ?

A. He was a maintop man ; I think the
watch-bill will show.

Q. Had the lists found in the locker of
Mr. Spencer been shown him after the ar-
rest of Cromwell and Small, and before the
arrest of any others?

A. 1 think it was after the arrest of
Cromwell and Small; the log-book states
that after 9 o’clock at quarters, on the 30th
of November, civil time, M‘Kinley, M‘Kee,
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and Wilson, were arrested ; my impression
is, that the papers of Mr. Spencer were
shown him after the arrest of Wilson,
M‘Kinley, and M‘Kee ; I am not positive.

Q. Did Mr. Spencer tell you, or any one
in your hearing, at any time, how far his
conspiracy extended, how many on the list
knew of it ?

A. Not that [ recollect.

Q. Did Mr. Spencer tell you, or any one
in your hearing, at any time, when that list
was made out? was any inquiry as to that
put to him ?

A. Idon’t recollect that Mr. Spencer told
me, nor that any inquiry was put to him.

Q. Who took Mr. Spencer his meals ?

A. Howard, the steerage boy.

Q. Did Mr. Spencer ever say to you, or
any one in your hearing, as to when he had
first mentioned his scheme to Small ?

A. Not that I recollect.

Q. In any conversation held by you, or
any one in your hearing, with Small, did
he ever say how long he (Small) had known
of Mr. Spencer’s scheme ?

A. Not that I recollect.

A. What were the remarks of Comman-
der Mackenzie to Cromwell at the time of
his arrest, and the replies of Cromwell ?

A. He told him that there were so many
suspicions - against him, that he thought it
necessary to confine him; he should there-
fore be confined as Mr. Spencer was, to be
taken home and tried by the laws of his
country ; if he was innocent he would be
acquitted, but if guilty he would be pun-
ished ; I think Cromwell said, ¢ Yes, sir;
but I don’t know anything about it, I assure
you, I don’t know anything about it;” as

_near as I can recollect, this was the con-

versation.

Q. Did the commander then charge h1m
with having had conversation of a mutinous
character with Mr. Spencer? if so, what
was Cromwell’s reply ?

A. I don’t recollect.

Q. Did Commander Mackenzie then tell
Cromwell he regarded him as a dangerous
man ?

A. I don't recollect.

Q. Did you not swear before the court

of inquiry that Commander Mackenzie then |-

told Cromwell he regarded him as a dan-
. gerous man ?

A. T don’t recollect; the records of the

. court will show.
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Q. Immediately after the commander’s
conversation with Cromwell, what passed
between the commander and Small 2. Was
their conversation within the hearing of
Cromwell ?

A. That I, can’t say; the conversation
was of the same nature as that he had with
Cromwell, as near as I can recollect.

Q. Was Cromwell as near to the com-
mander and Small as you were, when the
commander was talking to Small, and was
the tone of the commander’s voice distinct ?

A. 1 don’t think he was ; my impression
is, that the tone of the commander was dis-
tinct, though low.

Q. What was Small’s reply to the com-
mander at the time of his arrest?

A. I am under the impression that he
confessed at this time that he had had con-
versations with Mr. Spencer ; the comman-
der said, as nearas I can recollect it, ¢ You
have had conversations with Mr. Spencer ;”
he did not deny it.

Q. Did Commander Mackenzie tell Mr.
Spencer he was to be taken to the United
States for trial, or did you?

A. Idon’t recollect hearing the comman-
der, and I don’t recollect that I did; that
was my impression when he was made pris-
oner.

Q. In any conversation with Small, did
he pretend to know—did he say he did know
of any one as engaged with Mr. Spencer in
mutiny but himself and Wales ?

A. His conversation with me about Crom-
well led me to understand that Cromwell
was engaged in ity I dont know that he
mentioned any one else.

Q. Did you not first mention Cromwell’s
name to Small, and ask him if he was en-
gaged in the mutiny ?

A. I think I did; that was the object of
my conversation, to ascertain from him
whether he was.

Q. Did not Small say it was a hard thing
for him to say, whether Cromwell was, or
not, engaged in the mutiny ?

A. He said, “That is a hard thing for
me to say ; I have seen him give him more
money than I should like to give him, or
lend: him either.”

Q. Did you not then press Small to give
you a more explicit answer ?

A. 1 said to him, that’s not the thing; I
want a plain answer to a plain question—is
not Cromwell deeply engaged with Mr.
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Spencer to take the vessel out of the hands
of her officers? This is, as near as I can
recollect, the conversation; his reply was,
“If anybody is, he is.”

Q. Did Small tell you there was a plot
to take the vessel out of the. hands of her
officers ?

A. 1 don’t recollect that he did.

Q. What did you mean when you left
the conversation saying, I thought so”?

A. T meant that I thought that he (Crom-
well) was engaged in it.

Q. Did you mean that Small had given
you certain information that Cromwell was
in the conspiracy, or that you agreed with
Small in thinking Cromwell was, if there
was a plot at all ? i

A. T understood it as certain informa-
tion? the impression made on my mind
was that he knew that Cromwell was en-
gaged in it.

Q. Was not the manner of speech of
Small slow and thoughtful 1

A. Clear and confident his manner was.

Q. Did you at any time offer any induce-
ment to Small to tell you the whole truth ?
did you tell him he had better tell you all
about it ?

A. Not to my knowledge.

Q. On what day was it after Cromwell’s
arrest that Mr. Spencer declared him inno-
cent of any connexion with him, and asked
you if Cromwell was confined for anything
concerning himself (Mr. Spencer)?

A. I am not positive whether it was at
the time Cromwell was confined or the
next morning. By his manner I judged that
he wished Cromwell was set free.

Q. Did you not hear Mr. Spencer again
on the day of his execution, after the com-
mander told him he was to die in ten min- |
utes, declare that Cromwell was innocent, |
and beg that he might be believed?

A. 1have no recollection of having heard
that remark.

Q. Did you hear Commander Macken-
zie, after the execution, admit that Spencer |
had declared Cromwell innocent after he
had announced their fate to the prisoners,|
and beg that it might be believed ?

A. 1 think at the time that the prisoners
were about going forward, the commander |
said to me that Mr. Spencer had told him that
Cromwell was innocent, and asked me what {
1 thought about it ; I told him that I thought
that Cromwell was guilty; I don’t know |
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whether I proposed to ask the petty officers |
or whether he ordered me to do it, but I did
ask them; nobody said he was innocent,
and Dickinson, I think, said “he (Crom-
well) ought to have thought of that before.”

Q. Did the commander tell you that
Cromwell had on his knees protested his

"| innocence, and that Spencer begged that he

might be believed, and that he (the com-
mander) was staggered by it ?

A. T don’t recollect; T am under the im-
pression that he did tell me something of
that nature ; what the words were 1 don’t
recollect.

Q. Did you then “tell the commander
there was not a shadow of doubt of Crom-
well’s guilt ?

A. 1 believe T did, and I don’t think I
saw any doubt in the minds of those petty
officers, as far as I could judge by appear-
ances; I did not judge from that altogether ;
the testimony of the petty officers, and what
I saw myself, convinced nte.

Q. After this, did Cromwell, while the
whip was about his neck, seize your hand,
and grasping it beg you to forgive him? and
did he then declare himself innocent, and
hope you would find it out in less than six
months ?

A. He did, sir.

Q. In reply to Commander Mackenzie’s
question as to what Cromwell could have
meant when, asking you to forgive him, you
said ““you couldn’t tell, unless it was for
having meditated taking your life,” did he
not, in the same breath that he asked you
to forgive him, further state that he was in-
nocent and hoped you would find it out in
less than six months ?

A. He asked me to forgive him, and im-
mediately added that “he was innocent,
and hoped we would find it out in six
months ?” [

Q. Do you now believe that, when he
grasped your hand while in the gangway
with the whip about his neck, and then pro-
testing his innocence and asking your for-
giveness, lie had any design of drawing you
overboard ?

- A. I think that he had some intention of
that sort, and I think the two petty officers
who were holding him were of the same
opinion, and I thought how I should get on
board again if he did take me overboard ; I
thought such was his intention then, and I
think so now.
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Q. Did Mr. Spencer ask the forgiveness
*of Cromwell? did he not ask the forgive-
ness of Wales and Small ?

A. He asked the forgiveness of Wales
and Small, and not of Cromwell that I know
of; I heard him ask the forgiveness of
Small, and saw him stop to speak to Mr.
Wales, and am under the impression he
asked his forgiveness.

Q. Did Small tell Mr. Spencer that he
had brought both Cromwell and himself to
their fate? did Small use Cromwell’s name?

A. He said, .“Ah! Mr. Spencer, you
have brought me to this:” he did not use
Cromwell’s name that I recollect.

Q. You say you think Small would not
have forgiven Mr. Spencer but for the com-
mander’s influence ; did you or any one in
your hearing then ask Small how much he
knew of Mr. Spencer’s plot, who were en-
gaged in it, and when it commenced ?

A. No, I did not ask him, and no one
that I heard, to my recollection.

Q. Was it not intended on the evening
of the 27th to take Mr. Spencer to the
United States, as well as Cromwell and
Small, to be tried ?

A. Yes, sir, it was, I believe.

Q. Were you shown the draft of the
commander’s letter to the officers before it
was sent ?

A. T don’t recollect that I saw the letter
before it was handed to me by the com-
mander, on the starboard side of the quar-
ter-deck.

Q. Had you any consultation with the
commander about his writing a letter to the
officers, before you saw the one that was
sent?

A. T am not positive as to the time he
spoke to me of addressing a letter to the
officers, but I believe I knew there was one
to be addressed to them before I received it.

Q. Did you not, on the 28th or 29th of
November, advise him to send such a letter
to the officers?

A. T don’t recollect that I gave him any
advice about it.

Q. Did you not hear Wilson when he
went aft to make explanation to the com-
mander, and desire not be put in irons ¥

A. I don’t recollect to have heard him.

Q. Did or did not you hear the explana-
tion made by M‘Kinley and M¢‘Kee to the
commander ? did they or not go aft volun-
tarily to make themn?

7
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A. 1 don’t know that they did, and I
don’t recollect to have heard them.

Q. Was not the letter of the commander
to the officers prepared before Wilson,
M‘Kinley, and M‘Kee were arrested ?

A. 1 don’t recollect.

Q. Did you on the 28th, and at what
time of the day, advise with Mr. Perry, the
master, as to whether Cromwell, Small, and
Mr. Spencer should not be put to death, if
you had to take more prisoners ? and what
was his conclusion ?

A. 1 don’t recollect as to the day; I
think I spoke to the doctor, Mr. Perry, and
Mr. Rogers, and I think their conclusion
was that they should be disposed of.

BY THE COURT.

Q. Was that before the council of officers
was held ?
A. Yes, sir.

’
BY THE JUDGE ADVOCATE.

Q. Was it a day or more before the hold-
ing of the council of officers ?

A. I don’t think it was more than a day;
I am not positive as to the time.

Q. Did you communicate the opinion of
these officers to the commander, and when ?

A. I am under the impression I did, a
short time after 1 had the conversation; I
am not sure I spoke to them all the same
day.

Q. As you would have the opinion of
each officer, did you communicate it to the
commander ?

A. T think I did, sooner or later.

Q. Turn to the log-book under date of
the 28th of November: was there a vessel
reported on that date three points to the
larboard bow ? was there any endeavor to
hail or overhaul her? was there any con-
sultation about placing any of your prison-
ers aboard of her between you and Com-
mander Mackenzie ?

A. The log-book says, ‘“on the 27th of
November discovered a sail three fourths
of a point on the larboard bow, standing to
the southward and westward ; the Somers
was steering N. 65° W. on the morning of
the 28th, civil time, between 4:and 8 o’clock,
when the sail was seen :” the log-book time
was astronomical time ; I don’t know that
any attempt was made to overhaul her; I
don’t recollect to have heard of that sail,
excepting after we arrived here, when 1
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heard some of the officers talking about it;
it may have been the same, or another; I
have no recollection about it.

The examination of Lieut. Gansevoort
was here suspended; his evidence was
read over to him and corrected by him.

The Court then adjourned until to-mor-
oW M(Wednesday), Feb. 15, at 10 o’clock,
A .M.

Navy Yarp, BrooxLyn,
February 15,1843.

The Court met this day, in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, “  Page,
“  Bolton, “  Gwinn,
“  Turner, “  Wyman,
85 Sloat, Com’dr Ogden,
“  Smith, «  Shubrick,
“ - Storer, Members ;

‘Wm. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alex. Slidell
Mackenzie, accused.

The journal of the preceding day was
read over and approved.

Lieutenant Gansevoort recalled.

CROSS-EXAMINED BY THE JUDGE ADVOCATE.

Q. At the time the mast was to be
swayed, when you say the rush took place,
did not Mr. Hays tell you that at first only
three or four men could be got to man the
mast ropes, and that it was owing to the
complaint of William Collins, the boat-
swain’s mate, to him, that the peremptory
orders were given that brought the men so
hurriedly aft to their duty ?

A. Mr. Hays did not address me, that I
recollect.

Q. Did you learn at all, at the time, that
such was the fact from Mr. Rogers, or Ceol-
lins, the boatswain’s mate ?

A. I think afterward, I don’t know how
long, when the mast was up; I think Mr.
Rogers told me he could not get the men
to come aft, that the men wouldn’t come aft,
t}{x‘at he started them aft, or had to start them
aft. d

Q. Did Mr. Spencer tell you, at any time
after his arrest, that he had been drinking
brandy on the evening of the 25th Novem-
ber before the conversation on the booms ?

A. No, sir, not that I recollect ; he told
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me he had induced the wardroom steward
(Walthan) to steal brandy from iy mess.

Q. At what time was the brandy stolen ?

A. That I don’t know, but I believe at
repeated times; I don’t know that it was
stolen on the 25th ; the first I knew of it
the wardroom boy told me, and I then asked
Mr. Spencer about it, and he told me; it
was shortly aiter Mr. Spencer was confined
that I learned about it, I think.

Q. When was Mr. Spencer first given to
understand there was no intention to take
him to the United States ?

A. 1 believe on the morning he was ex-
ecuted.

Q. In any of his interviews with you,
did Mr. Spencer ask that he should be un-
ironed, and promise to behave himself cor-
rectly ?

A. No, sir.

Q. Did Mr. Spencer speak in any of
these interviews of what he intended to do
on getting to the United States ?

A. He asked me for pen and paper on
one day ; I don’t recollect what he said ; he
wished to keep an account of the occurren-
ces which took place; I asked the com-
mander—of course it was not allowed. My °
impression was, and I think I communicated
it to the commander, that he would proba-
bly make use of it to communicate with the
crew.

Q. Did he tell you why he wanted to
keep this account ?

A. T don’t recollect; it was at once re-
fused. This conversation, I think, sprung
up some morning when he was taken out
of his irons to wash himself, which was
done every morning ; he was asked if he
wanted anything; it is impossible for me to
recollect dates and the whole of conversa-
tions ; I am not positive that he was taken
out of irons the last morning.

Q. Did Small tell you, at any time after
his arrest, that he had been drinking bran-
dy given him by Mr. Spencer on the even-
ing of the 25th November before the con-
versation on the booms ?

Q. I don’t recollect.

BY THE COURT.

Q. Did you see Mr. Spencer on the even-
ing of his conversation with Mr. Wales on
the booms ? and if so, had you any reason
to believe that he was under the influence
of liquor?
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A. 1 don’t recollect that I saw him; if I
did, I did not observe him; I never saw
him under the influence of liquor but once,
when he dined with the wardroom by my
invitation ; I never saw him drunk at any
other time, that I recollect.

BY THE JUDGE ADVOCATE.

Q. Had Mr. Wales told you, soon after
the arrest of Mr. Spencer, that he (Wales)
had never had any mutinous conversation
with Mr. Spencer before the evening of the
25th of November ?

A. 1 don’t recollect that he ever told me
that he had any other mutinous conversation
but the one on the booms.

Q. When you saw Mr. Wales’s name on
the list found in Mr. Spencer’s locker, did
you conclude that it was put there without
Mr. Wales’s authority, or put there after
the conversation on the booms ?

A. I supposed it was put there after the
conversation on the booms, and without his

- authority.

Q. If it was put there after the conversa-
tion on the booms, what was there in the
paper to excite alarm ? Were not only four
names down as certain, and Mr. Wales
among them ?

A. I supposed it was put there after the
conversation on the booms; I don’t know
that Mr. Wales was aware that his name
was down ; my alarm was not excited by
the paper, but from the manner of those that
were on that paper, and the manner of those
that were not on it; as translated to me,
there were but four names under the head
of certain, and Mr. Wales was among these,
I believe.

Q. Count, if you please, and say how
many names are among the doubtful—how
many to be kept nolens volens.

A. There are ten under the head of
doubtful, as near as I recollect the transla-
tion ; eighteen under the head of nolens-vo-
Iens.

Q. Please read the note as to the doubt-
ful names as it was translated to you by
Mr. Spencer.

A. This is as near as I recollect what
was told me at the time : Those doubtful,
marked with a cross, will probably be in-
duced to join before the project is carried
into execution ; the remainder of the doubt-
ful will probably join when the thing is
done—if not, they must be forced. If any
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not marked down wish to join after it is
done, we must pick out the best and dispose
of the rest.

Q. Seeing this paper then, and thinking
that Mr. Wales’s name had been put down
after the conversation on the booms, did you
believe Mr. Spencer had any matured plot
with twenty men of the crew of the Som-
ers?

A. Yes, sir; I did believe so, from the
conversation which Mr. Wales had repeat-
ed, and from the appearance of the crew.

Q. Did you ever ask Mr. Spencer when
he had put down Wales’s name ?

A. No, sir; not to my recollection.

Q. Does Cromwell’s name appear on that
list ?

A. It does not ; there was a name which
I think represented him.

Q. During the time of the investigation
before the council of officers, was it at all
inquired of or discussed whether the vessel
should be taken to St. Thomas,or any nearer
port ?

A. Yes, sir; I think it was mentioned.

Q. What do you mean by “ mentioned ?”

A. 1 think the question was asked by
some of the officers; the matter was dis-
cussed among the council, and we came to
the unanimous conclusion, that the vessel
could not be taken into port, and that the
immediate execution was necessary.

Q. Was it inquired of the witnesses be-
fore the council of officers, whether the
vessel could be taken into St. Thomas, or
any nearer port?

A. 1 don’t recollect; the evidence as ta-
ken down will show.

Q. Will the evidence show what ques-
tions were put?

A. To the best of my knowledge and be-
lief, it will generally.

Q. When you came to the conclusion
that the vessel could not be taken into port,
what port had you reference to ?

A. T had reference to St. Thomas.

Q. In any of your consultations with any
of the officers, was this mutiny spoken of
as having been designed certainly to break
out before the arrival at St. Thomas? and
if so, with what officers.

A. T don’t recollect—my impression is,
that it was the general opinion of all the
officers and the sound part of the men; _I
think that it was spoken of—I am not posi-
tive as to the officers ; I think Mr. Rogers
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and Mr. Perry, as well as others, whose
names I do not recollect at this time, ex-
pressed that belief.

Q. Did they give you their reasons for
that belief ?

A. They may have done so, but I don’t
recollect at this time.

Q. On the 28th, or 29th, or 30th, did you
and Commander Mackenzie examine the
chart, and discuss the practicability of ta-
king the vessel safely into the nearest port.

A. We may have examined the chart,
but I don’t recollect any such discussion ;
I am not sure as to the examination of the
chart then ; it was examined frequently.

Q. Did you, in any of your consultations
with any of the officers before the execu-
tion, mention the likelihood that the prison-
ers would escape punishment if taken to
the United States, by the influence of money
or of their friends ? if so, name the officers.
Did the commander make any such intima-
tion to you ?

A. Tdid not; I don’t recollect that the
commander made such intimation to me.

Q. Were Mr. Spencer, Cromwell, and
Small, notified that an investigation was to
be held?

A. Not that I know of.

Q. During the time the investigation was
going on before the council of officers, were
Mr. Spencer, Cromwell, and Small, inform-
ed of it,and desired to state if they had any
questions to put? or was the evidence in
particular of any witnesses reported to them,
or either of them?

A. T don’t know that anything of that sort
was done.

Q. From the time of his arrest to the time
of his execution, did any officer apply to the
commander or yourself, for permission to
explain to Mr. Spencer his situation, and
what was contemplated in respect to him,
that he might afford him any friendly ser-
vices, to take care of his rights ?

A. T don’t recollect that he did.

Q. Was anything of the like kind asked
or proposed by any of the crew, in respect
to Cromwell and Small?

A. Not that I know of.

Q. Did Small, or Mr. Spencer, tell you

what post of command Small was to have’

under Mr. Spencer’s scheme ?

A. Not that I recollect.

Q. Did you ever hear any mutinous ex-
pressions from Mr. Spencer to the crew !
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A. None that I recollect at this time.

Q. What injuries had Mr. Spencer done
you?

A. None that I know of, except having
meditated taking my life, and taking the
vessel out of the hands of her officers.

Q. You have spoken of the men gather-
ing in groups, after the arrest of Mr. Spen-
cer, how many would be in a group, or
would there be more than one group ata
time ?

A. Yes, sir; I observed several groups
from five to fifteen, as near as I could judge,
in a group, sometimes more.

Q. Did you consider it mutinous, that
before the cause of an officer’s being in irons
was explained to the crew, that they should
gather on the deck, that they might look at
him, and talk about the probable cause ?

Upon the question being put, the accused
objected to it as illegal; the court was
cleared to consider it ; on the opening there-
of, the judge advocate announced that the
court had decided that the question should
not be put.

“The judge advocate was of opinion that
the question was entirely legal, he having
an entire right to put questions, that would
illustrate the witnesses class of opinions;
for if the witness should answer that he
would consider it mutinous for the crew to
gather in groups, before the cause of ironing
an officer was explained to them, it would
indicate his kind of professional opinions,
from which the court could infer his char-
acter for judgment. v

“ WirLrLiaym H. Norris,
« Judge Advocate.”

. At the request of the accused, the cross-
examination of Lieut. Gansevoort was sus-
pended, that the accused might examine
the Honorable Samuel F. Holbrook, of Bos-
ton, a member of the Massachusetts legis-
lature, now in session, and whose public
duties make it desirable, that he should be
relieved from attendance on this court as
speedily as practicable.

Honorable Samuel F. Holbrook, being
duly sworn by the president of the court,

‘testified as follows :—

BY COMMANDER MACKENZIE.

Q. What is your name, and place of res-
idence, and your occupation ?

A. My name is Samuel F. Holbrook ;



~ was under my immediate notice.
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my residence is 142 Purchase st., Boston ;
my occupation, a shipwright.

Q. Were you, or not, acquainted with
Elisha Small, a late seaman on board the
Somers? If so, have you been long ac-
quainted with said Small, and with his fam-

' ily, and do you know whether Small was

his real name ?

A. T have been acquainted with him for
many years; he was given to drink; I al-
lude to his drinking with no intention of re-
flecting on his general character; I am

| likewise well acquainted with his father

and mother for many years, and that is his
name ; I have known him from a boy.

Q. Did he ever, to your knowledge, pass
by the name of Andrews?

A. Never.

Q. Are you quite sure that the person
whom you knew as Elisha H. Small, was
the seaman of that name on board of the
Somers ? and if so, state your reasons for
being sure of it. :

A. I knew at the time he had entered on
board of the Somers; I knew of frequent
letters that passed from him on board of the
Somers to his mother ; I know his hand-
writing and signature. When I heard of it
at Boston, and it was promulgated round
the neighborhood, that one of the persons
hung on board of the Somers was Elisha
Small, it so happened, that I was then re-
pairing a vessel which he had sailed in
several times—

The further answer of the witness to that
question was suspended.

CROSS-EXAMINED BY THE JUDGE ADVOCATE.

Q. How long has it been since Small
was under your immediate notice ?

A. 1 have known him for a number of
years ; it has been about two years since he
I under-
took to advise him about his bad habit of

. drinking, and told him if he would reform,
- 1 would use my influence with his employ-

ers, to get him the berth of chief mate of a
vessel, but I am sorry to say, without effect.

Q. Do you know how Small had disposed
of himself, in the two years he was not un-
der your notice ?

A. He was a great portion of the time on
the coast of Africa, in the employ of a Mr.
Brookhouse, of Salem; when he left that
employ, he entered on board the brig An-
gola, owned by Mr. Gardner, on India

‘
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wharf, Boston. The brig was commanded
by Captain Bell, and he sailed in the ca-
pacity of second officer; he then left the
employ, came to New York, and I know,
about the time he entered on board the U.
S. brig Somers. I knew he was on board
last summer, and had it in contemplation to
go on board of her, but did not.

Q. Do you know Mr. Brookhouse and
Mr. Gardner?

A. T am not acquainted with Mr. Brook-
house; I am well acquainted with Mr.
Gardner.

Q. Do you know the chief ports Mr.
Brookhouse and Mr. Gardner’s vessels went
to? and what was the trade of their voyage ?

A. T don’t know positively, as respects
the port ; the business was chiefly trading ;
Small remained some time in the employ
of Mr. Brookhouse as an agent on the coast;
to what extent the agency was, I don’t
know ; his father told me he was likely to
do well.

Q. Do you know, or not, whether, during
this period of two years, Small did not as-
sume or say that his name was E. An-
drews ? :

A. T had never any knowledge to that
effect.

The examination of Mr. Holbrook was
here closed ; his evidence was read to him
and corrected by him.

Lieut. Gansevoort recalled.

Q. You have spoken of the three cheers
that were given after the execution, and
their effect on the officers and crew, did
that relieve your mind of the impression,
that two thirds of the crew were disaf-
fected ?

A. Tt relieved my mind, but did not re- :
lieve my mind as to the number who were
disaffected.

Q. When was Waltham punished, and at
whose report ?

A. T think on the 28th or 29th—the log-
book will show ; and I think at my report.

Q. Who reported him to you ?

A. T think the mess-boy, Robbins, men-
tioned that he had taken the liquor.

Q. Did, or did not M*Kinley report him,
when he was flogged at one of those dates?

A. T think he did, for concealing four bot-
tles of wine, which I found when he told me.

Q. Were not Waltham and M‘Kinley’s
names both on Mr. Spencer’s paper, as he
translated it to you?
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A. Ibelieve they were ; M‘Kinley’s [ am
sure of, and I think Waltham’s.

Q. Turn to the log-book, and see the date
on which M‘Kinley reported Waltham ?

A. On the 28th astronomical time, the
log-book states that Waltham was punished
on M‘Kinley’s report, but the log-book does
not state when the report was made.

Q. Did you, after the 28th, suppose Wal-
tham and M‘Kinley in a conspiracy together,
to rescue the prisoners ?

A. T supposed they were engaged with
the rest of those I suspected.

Q. Did you hear Mr. Spencer ask Com-
mander Mackenzie, after he (Mr. Spencer)
had been told that he was to be executed in
ten minutes, whether the commander had
not exaggerated notions of the extent of the
conspiracy, whether he had law for what he
was doing, and whether he was not going
too fast?

A. 1 think I heard the last part of that
question, when he asked if he was not too
hasty, or words to that effect.

Q. Did you ever afterward hear Com-
mander Mackenzie admit, that Mr. Spencer
had asked him then, if he had not exagger-
ated notions of the extent of the conspiracy ?

A. T don’t recollect that T did.

Q. Had you any idea before the 26th of
November, of an intended mutiny ?

A. No, sir.

Q. You have stated that the discipline
of the brig declined after leaving Madeira ;
will the log-book show the punishment of
the whole cruise ?

A. T believe it will.

Q. Have you been at one time convinced
that Mr. Spencer had arranged this mutiny
before he left New York, and had confede-
rates not aboard the Somers? if so, is that
still your opinion ?

A. 1 believe the thing was thought of by
Mr. Spencer before he left New York; I
don’t know as to his confederates ; I believe
now that he had this project in his mind
before he left New York ; my impression is
that he had confederates not on board, from
what I heard since we arrived here.

Q. What was the conduct of Commander
Mackenzie to his crew——humane, or other-
wise ?

A. Humane—exceedingly kind.

Q. Did he, or not, administer, in the gen-
eral discipline of the brig, undeserved pun-
ishment ? :
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A. No, sir; not to my knowledge or be-
lief. T

BY THE COURT.

Q. Were you, or were you not satisfied,
when all the preparations for execution were
complete, that the officers had entire com-
mand of the crew and vessel ?

A. No, sir, I was not; I was very un-
easy; I considered it a critical time with
us.
Q. Before the arrest and ironing of Mr.
Spencer had been explained to the crew, do
you consider the conversations of the crew
1n groups on the decks, as evidence of a
mutinous disposition ?

A. 1 did, sir; and I believe that either
Mr. Spencer or Small had made his plot
known to at least twenty of the crew.

Q. You stated that you felt gratified that
you did not fire when the men rushed aft,
as you might have killed an innocent man.
Did you believe that all were innocent of
rushing aft with mutinous designs ?

A. No, sir.

Q. Charge your memory particularly, and
say whether or not you have any other rea-
sons for believing Cromwell engaged in the
plot with Mr. Spencer, other than those you
have already stated.

A. Hdis manner at Madeira, in getting in
water and provisions, was sullen and disre-
spectful ; there were no officers on board
but Mr. Wales, Mr. Spencer, and myself ;
he growled about the amount of duty, and,
I think, said it was “damned hard usage.”
When [ would give him an order, instead of
executing it as he had done heretofore, he
merely repeated it in a disrespectful manner,
showing no disposition to see it executed.
At another time, while at sea, they were
hauling down the jib ; the lacing jammed on
the stay; he said, “ God damn the jib and
the lacing, and the damned fool that invented.
it;” he knew the commander was the in-
ventor of it, because I told him so before ;
I reproved him severely at the time, and he
was disrespectful and sullen ; I think Sail-
ing-Master Perry was on the forecastle at the
time. At another time, the morning after
Mr. Spencer was confined, I think, I asked
him if he had beén aloft to examine the
rigging, as he was in the habit of doing
whenever he had the morning watch ; his
manner was exceedingly disrespectful, so
much so as to be noticed by King, who
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mentioned’ it to me afterward; I think I
swore at him, and ordered him to go aloft
and report to me ; he did not report to me.
At another time, when I ordered the petty
officers aft to the mainmast, after Mr. Spen-
cer was confined, I asked them each if they
knew anything about that plot of Mr. Spen-
cer’s, Cromwell’s manner was entirely dif-
ferent from that of any of the other men;
was embarrassed, and looked guilty ; I think
his manner was observed by Mr. Delonde
and Mr. Tillotson. He would fly into vio-
lent fits of passion at different times be-
tween Madeira and up to the time of his
confinement, and would blaspheme outrage-
ously ; his whole character appeared to be
changed ; he showed an absent manner ; I
recollect once he was sitting on the leeside
of the forecastle hatch ; 1 ordered him seve-
ral times to pipe the bags down ; he got up
very leisurely, and repeated the order, and
sat down again, leaving his own bag on
deck ; this is all I recollect at this time.

The examination of Lieutenant Ganse-
voort was here suspended. His evidence
was read to him and corrected by him.

The Court then adjourned until to-mor-
row (Thursday), Feb. 16th, at 10 o’clock,
A. M.

Navy Yarbp, }
Brooklyn, Feb. 16, 1843.
The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
“  Read, ¥ soiPage,
“  Bolton, «  Gwinn,
¢  Turner, “  Wyman,
“  Sloat, Com’dr Ogden,
“  Smith, ¢ Shubrick,
“  Storer, Members ;

Wm. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alexander Sli-
dell Mackenzie, accused.

The journal of the preceding day was
read and approved.

Licutenant Gansevoort recalled.

BY THE COURT.

Q. When Cromwell took leave of you
and asked your forgiveness, did he ask you
to tell any person at home that he died in-
nocent of the crime charged ?

A. He did not at that time.
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insubordinate conduct of Cromwell at the
time ?

A. I don’t think T did.

Q. In your experience, is it usual for a
boatswain’s mate or the best seaman to go
aloft on an emergency such as carrying
away a mast?

A. 1 think not, without they are ordered.

Q. Were there any men aloft at the car-
rying away of the maintop-gallantmast of
the Somers, out of place, or not stationed in
the maintop, and not suspected of mutiny ?

A. At the time the mast was carried
away I was not on deck, but I ordered
Anderson, the captain of the forecastle, to
go aloft, they were so dilatory there ; I don’t
recollect seeing any one aloft that I did not
suspect.

Q. What induced you to order Anderson
aloft when the mast was carried away ?

A. On account of the dilatory motions
there; no one but Gedney seemed doing
anything. -

Q. In what state were the irons of the
Somers? Were they adequate to securing
prisoners ?

A. The irons were such as are usunally
on board of a man-of-war; the hand-cuffs
were not secure; I think they could be
easily knocked off.

Q. Did or did not the knots of persons
gathered round the deck, after the arrest of
Spencer, consist of the small boys either in
whole or in part?

A. To the best of my recollection the
larger boys.

Q. Do you know whether or not the men
aloft were waiting to receive anything from
the deck, after the occurrence to the mast ?

A. They did not ask for anything that I
recollect, but when I sent Anderson up,
he came down immediately and got a tail-
block.

Q. Did you see other officers beside Mr.
Spencer have their arms pricked with India
ink?

A. None that I recollect.

BY CAPTAIN PAGE.

Q. Was there or was there not any
appearance of insubordination among the
smaller boys ?

A. There was disobedience of small or-
ders, such as not taking care of their clothes
and chewing tobacco ; the discipline of the

Q. Did you report to the commander the | vessel appeared to be affected throughout.
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Q. What proportion of small boys were
there among the crew of the Somers ?

A. Perhaps a quarter; the descriptive
list will show their ages.

Q. Did you ask Midshipman Spencer
anything respecting the three names, Geo.
A. Breast, Frederick Wills, and Edward
Roberts ?

A. I don’t think I showed him that pa-
per; it was tucked up in the upper part of
his razor-case.

BY CAPTAIN GWINN.

Q. Did you see in Commander Macken-
zie, during the difficulties, any traces of un-
manly fear, of a despotic temper, or any
conduct unbecoming an American officer ?

A. I did not; on the contrary, his course
was that of a brave man and good officer—
such as to inspire us with high respect for
him as an officer and warm friendship for
him as a man.

Q. After the discovery of the intended
mutiny, and before the execution: of the
ringleaders, was the Somers in a state to
sustain the honor of the American flag, on
the event of her going into action ?

A. No, sir, she was not.

BY CAPTAIN STORER.

Q. Was Cromwell known to be a native
of this country ?

A. I can’t say; I think he told me he
was born in Virginia.

BY CAPTAIN PAGE.

Q. When you speak of the force of taking
care of the prisoners, do you or not have in
your mind the warrant and commissioned
officers alone ?

A. The warrant and commissioned offi-
cers, and some of the petty officers who
were true.

BY THE JUDGE ADVOCATE.

Q. Was Cromwell punished for any of
the insubordinate conduct you have men-
tioned ?

A. No, sir, I believe not, except by my
severe reproval ; my reasons for not report-
ing him were, that his services were very
important to the vessel as boatswain’s mate ;
we had no one to fill his place without crip-
pling some other part of the vessel ;. Crom-
well was chief boatswain’s mate, and did all
the duty of a boatswain, a vessel of that
class not being allowed a boatswain.
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Q. Have you not seen similar misbe-
havior to that you have mentioned as having
come from Cromwell,in other seamen aboard
of other vessels, without their being in a
mutiny ?

A. No, sir,not a regular system continu-
ously.

Q. If this conduct was so continuous and
unusual, how comes it you did not report it ?

A. 1 stated that before.

Q. Did you regard it at that time as
mutinous ?

Q. I regarded it as highly insubordinate ;
I did not know of a mutiny at that time, or
I should have regarded it as such.

BY CAPTAIN SMITH.

Q. Did Cromwell at any time ask you to
tell any person at home that he was inno-
cent? if yea, when, and to whom ?

A. Shortly after the commander had made
it known to those two men that they were
to die, he told me to tell them that if they
had any messages to send, that I would
take them ; I asked Cromwell, and he said
he supposed his bag and hammock, or bag
and clothes, I am not certain which, would
go to his wife ; I said “ Yes, I suppose so,”
and then said to him, ‘“have you no mes-
sages to send to that wife ?” he said, «Tell
my poor old father,” or father-in-law, I
don’t know which, “that I die innocent to
the last:” that is as near as I can recollect.

BY THE JUDGE ADVOCATE.

Q. Did he at any time tell you to tell
Lieutenant Morris that he died innocent?
and if so, when?

A. T don’t recollect distinctly ; I think
he said something of that sort when in the
gangway, about to be hung; I am not cer-
tain that he addressed me: my belief is
that he did say so.

Q. Is it not your opinion, that during the
troubled state of the brig, if an action had
impended, that such facts would waken the
crew to a sense of their duty?

A. No, sir, I don’t believe it would ; my
impression is that they would have taken
charge of her and run away from an enemy ;
she 1s a fast vessel, and 1 have frequently
heard Cromwell speak of her speed.

Q. After the occurrence to the mast, did
you charge the men who had been aloft
with having been idle and dilatory ? and, if
so, what was their answer?
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A. T don’t recollect that T did; T think I
spoke to them while aloft, and I think the
commander spoke to me, which prevented
my speaking again.

Q. Did you afterward, at any time, charge
either Cromwell or Small with having been
in a plotting conversation aloft, after the
occurrence to the mast? and if so, what
was the answer of -each or either?

A. T don’t think I did charge them.

Q. Did you not, after the arrest of Mr.
Spencer, believe almost all the grown sea-
men, except the petty officers, as his accom-
plices in the mutiny?

A. Not all; T had suspicions that were
awakened afterward.

Q. Were not the battle-axes within two
feet to where Mr. Spencer sat ironed ?

A. He leaned his back against them
sometimes.

Q. At the time Mr. Spencer told you he
would have a conversation with you, when
his mind was in a suitable state, was he not
in tears ?

A. T don’t recollect.

Q. Did Mr. Spencer read while in con-
finement, or did he sit idle as far as employ-
ment was concerned ?

A. He sat idle, I think.

BY COMMANDER MACKENZIE.

State: all you know or ever heard of the
conversation between the commander and
Mr. Spencer when the commander informed
him of his fate.

A. T don’t recollect to have heard any-
thing but his reply— Are you not hasty in
this matter ?” or something to that effect.

Q. When Mr. Spencer was arrested and
his cravat searched, did he admit that he
had a paper in the back of his cravat.

A. Yes, sir. -

Q. Were you present when Mr. Spencer
and Cromwell passed each other near the
pump-well, on their way to the place of
execution ? if so, state whether Mr. Spen-
cer said anything about the innocence of
Cromwell ; whether Cromwell then ap-
pealed to Mr. Spencer to attest his inno-
cence.

A. 1 was present at the time ; Mr. Spen-
cer did not say anything about the inno-
cence of Cromwell, and Cromwell did not
to my knowledge appeal to Mr. Spencer.

Q. At the time when Mr. Spencer so
earnestly besought the forgiveness of Small,

8
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did Mr. Spencer make any effort to save
Cromwell from execution, or evince any
compunction or regret on account of Crom-
well ?

A. No, sir, none that I saw, whatever.

Q. The judge advocate has asked you
some questions with respect to the relatives
and connexions of Commander Mackenzie ;
be good enough to state whether the young
gentlemen. to whom he thus alluded were
treated by the commander with any special
indulgence.

A. No,sir, I think on the contrary ; they
were treated with more severity.

Q. At the time when Commander Mac-
kenzie assented to Mr. Spencer’s applying’
to be detached from the Somers, did he also
desire that another young midshipman, who
had been recently ordered to the Somers,
might be detached to make room for older
and more useful midshipmen ?

A. Yes, sir—Mr. Tillotson.

Q.- Was there a written routine of duty,
as it was to be carried on, on hoard the
Somers? did it,in conformity with the order
of the navy department, forbid the use of
tobacco to the apprentices, and were the
midshipmen obliged to copy this routine
into their journals?

A. There was aroutine ; the apprentices
were prohibited the use of tobacco; and,in
compliance with the commander’s orders, 1
ordered the midshipmen to copy it into the
watch-bills for the use of the officer of the
deck.

Q. After the discovery of Mr. Spencer’s
plot, is it or is it not your belief, from all
that you saw and observed, that it went on
gathering strength of itself, with or without
the direct agency of Mr. Spencer?

A. Yes,sir, [ believe it did go on gather-
ing strength after his arrest, but I do not
know what agency he had in it.

Q. At the time of swaying up the top-
gallantmast, was not the deportment of the
crew in thus tramping as they came aft,
though ordered to come aft by Midshipman
Rogers, in a high degree disrespectful and
disorderly ?

A. T considered it so.

Q 1s such a mode of moving from one
part of a ship-of-war to another, and es-
pecially in approaching the quarter-deck.
usual or allowable ? did you ever know an
instance of it before in the service ?

A. Not usual or allowable on board of
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any vessel I have ever been in, and I have
never known before of an instance in near
twenty years’ service.

Q. Did you or did you not see any indi-
cations of a mutinous disposition on the
part of the crew subsequent to the arrest
of Cromwell and Small, and of an inten-
tion to make an attack on the officers?

A. Yes, sir, I believe I did.

Q. During the confinement of Mr. Spen-
cer, Cromwell, and Small, did you observe
in the prisoners a confident or dejected air ?

A. A confident air, which did net change
until told they were to die.

Q. Were you or were you not of opinion,
formed by observation of what was occur-
ring around you, the size of the vessel, the
small numbers of the officers, and other
circumstances, that had an outbreak been
attempted by mutineers on a dark night or
during a squall, it would have been suc-
cessful ? :

A. 1 had no doubt of it at all.

Q. Did the cheers given by the crew af-
ter the execution, when ordered to cheer,
change your conviction that from one half
to two thirds had been more or less con-
cerned in the mutiny ?

A. No, sir, it did not change my mind
as to the disaffected in number.

Q. What effect appeared to be produced
by the execution on the minds of those at
large suspected of being concerned in it ?

A. They appeared to be relieved at the
time—at the moment.

Q. You said, on your cross-examination,
that you did not recollect whether, in any
of your conversations with any of the offi-
cers, you mentioned the likelihood that the
prisoners would escape if taken to the
United -States, by the influence of money
or their friends; are you or are you not
certain that no such intimation was made
by you, or by the commander to you, or to
any of the officers in your hearing ?

A. Iam certain that I never heard of it,
to the best of my knowledge and belief.

Q. You have said on your cross-exami-
nation, that you do not recollect whether
Small stated to you, in your conversation
with him about Cromwell, that there was a
plot for taking the vessel. Did, or did not
Small ever in your hearing deny the ex-
istence of such a plot ?

A. No, sir; he never did.

Q. You have said that, from the discov-
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ery of the mutiny to the execution, the Som-
ers could not have gone into action with a
prospect of sustaining the honor of the
American flag. After the execution, could
she have gone into action with a better
prospect of sustaining that honor ?

A. T think the prospect was better.

Q. Had the Somers, while in the disor-
derly condition preceding the execution,
fallen in with the confederate whom, ac-
cording to Mr. Wales’s testimony, Mr.
Spencer expected to meet at the Isle of
Pines, or other pirate, what dependance
could have been placed on the crew to re-
sist such pirate ?

A. No dependance whatever.

Q. You have mentioned that, on the mor-
ning of the 28th November, the log-book
records a sail in sight on the larboard bow.
Had that sail been an American, or other
merchant vessel, in distress from a mutinous
state of her crew, or from other causes, and
had she hauled up for the Somers, and ask-
ed for assistance or protection, what assist-
ance or protection could the Somers have
rendered such distressed merchant vessel ?

A. 1don’t think she could have rendered

her any with safety to our own vessel.

Q. How much time were they employed ?
how much sleep did they get? were not
their duties unusually exhausting and labo-
rious ? What was the nature of the duties
performed by the officers previous to the
execution ?

A. To take care of the vessel and the
prisoners, and to guard the vessel generally ;
they were by far the most of their time on
the deck, circulating among the crew ; they
got very little rest—that disturbed and not
refreshing ; their duties were unusually ex-
hausting and laborious.

Q. Did the commander share those du-
ties ?

A. Yes, sir; he was almost all the time
on deck—more on deck than any other offi-
cer.

Q. What was the condition of the officers
of the Somers as to strength or exhaustion
at the time of the execution ?

A. Almost worn out.

Q. How much longer could the officers
and petty officers have held out keeping
watch, and watch carrying a heavy weight
of arms, and never sitting down in their
watch ?

A. Twenty-four or thirty-six hours prob-
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ably ; the younger part of the officers I don’t
think so long.

Q. What was the usual course of disci-
pline on board the Somers with regard to
offences and punishments ?

A. They were reported to the officer of
the deck, then to me; I had them éntered
on the morning report; I handed the report
to the commander in the morning when I
reposted the vessel ready for inspection.

Q. Before having offences placed on the
morning report, did you first investigate
such offences yourself, and dismiss all that
were frivolous, or for which punishment
could be avoided ?

A. Usually so; if not, it was investiga-
ted at the gangway when they were brought
up for punishment.

Q. Were any offences punished on hoard
the Somers that were not punished in other
ships ?

A. None that I know of.

Q. Was there on the part of the com-
mander a reluctance or desire to inflict pun-
ishment ? -

A. A great reluctance ; he allowed many
offences to pass that I would have punished,
had I had the authority.

Q. What sort of cats and colts were used
on board the Somers? Were they lighter
or heavier than is usual in the service ?

The cats and colts were here produced.

A. The usual size for the men, and lighter
ones for the boys, with some of the tails
stopped back—four, I think, were stopped
back ; the colt was lighter than that usually
on hoard of a man-of-war. The colt is a
piece of rope larger than a quill, and not so
large as your little finger ; they were pun-
ished over the clothes they happened to
have on, with the exception of the jacket ;
1 haveseen the persons have on two or three
shirts when punished, though I have seen

all removed but one on board of other ves-

sels.

Q. Was any one oflicer or petty officers
allowed to maltreat the crew by word or
blow ? was, or was not every individual safe
from punishment, or free¢ from censure, while
he kept within the limits of the law ?

A. There was no one allowed to abuse
them, either by word or blow ; and while
they behaved themselves, they were safe
from punishment.

Q. Was any distinction made by Com-
mander Mackenzie in the treatment of the
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crew? Do you know of his having a sin-
gle favorite ?

A. No distinction, and I don’t know of
any favorite.

Q. Was every one who was zealous in
the discharge of his duty secure of appro-
bation and encouragement, and promotion
so far as authority vested in the comman-
der ?

A. I believe there were many of them
rated who deserved it; they were secure
of promotion and approbation, if merited.

Q. Was attention paid on board the Som-
ers to the health, comfort, and happiness of
the crew ?

A. Great attention was paid to the health,
comfort, and happiness of the crew.

Q. Did the crew of the Somers, about the
time of her arrival at Madeira, seem to be
happy and joyous, or otherwise ?

A. Up to that time happy and contented.

Q. Was attention paid to training them
by exercise, and by firing at a target with
the great guns, with muskets, and with pis-
tols ? to the exercise of the broad-sword ?

A. Yes, sir.

Q. Were efforts made to instruct them in
their duty, advance their education, to carry
out the benevolent views of the Secretary
of the Navy with regard to the apprentices ?

A. Yes, sir.

Q. Was care taken to prevent the expo-
sure of the apprentices to danger in heavy
or squally weather? Was the commander
indifferent to, or solicitous about the safety
of the crew ?

A. Great care taken, and very solicitous
about the health and safety of the crew.

Q. What proportion of the crew of the
Somers had never been to sea before they
sailed in the Somers for Porto Rico in
June ?

A. I don’t know what proportion ; by far
the greater proportion, 1 believe.

Q. Was the watch on deck always equal
to the care of the vessel in the night ?

A. The watch always took care of the
vessel in the night, except on one occasion,
beating up to New York, I believe.

Q. When we reached our port in the
night, was the Somers brought to anchor
with the watch, or was the watch below
turned up? What was the practice in this
respect on our arrival at Liberia and St.
Thomas ?

A. I believe the watch brought her to.
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Q. How was the Somers handled, under
all circumstances, by her crew of apprenti-
ces by the time of her arrival on the coast
of Africa-——smart, or otherwise ?

A. Smartly, considering the crew.

Q. Was the Somers, at the time of her
arrival on the coast of Africa, a well-order-
ed and efficient man-of-war?

A. At the time of her arrival at Madeira,
I considered her so; and on the coast of
Africa, as far as fixtures went, I did then
consider her so.

Q. Do you know of any law of Congress
for the government of the navy, any order
of the navy department, any regulation of
the navy commissioners, that was not per-
petually enforced on board the Somers ?

A. No, sir; I do not.

BY THE JUDGE ADVOCATE.

Q. Was not the message to Lieut. Mor-
ris by Cromwell, and his protestations of
innocence in the gangway, after Cromwell
had passed Mr. Spencer at the pump-well ?

A. I believe it was.

Q. How long after the last protestation
of his innocence by Cromwell that you
heard was he hanged ?

A. A short time, a few minutes.

BY CAPTAIN BOLTON.

Q. What time elapsed between the ap-
plication of the ropes to the prisoners’ necks
and their suspension ?

A. Some few minutes ; they were not
immediately run up; to the best of my
knowledge and belief, three or four min-
utes ; during which time Mr. Spencer was
talking to Browning, the boatswain’s mate,
I believe.

BY THE JUDGE ADVOCATE.

Q. Have you not stated in this examina-
tion that you never asked Small if he was
engaged in a plot with any one on Mr.
Speucer’s list, but Mr. Wales and Mr.
Spencer ?

A. 1 believe T have; I think I asked
Small ; I am not certain that I asked Small,
or Mr. Spencer, “who that foretop-man
meant ;” I am under the impression that I
asked one or the other; I am not positive.

Q. Did either Small or Mr. Spencer tell
you who that foretop-man was ?

A. No, sir.
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BY CAPTAIN BOLTON.

Q. Were the prisoners hung in mana-
cles ?

A. Yes, sir.

Q. Upon reflection, did not Mr. Spencer
endeavor to persuade you that he had said
that maintop-man, instead of ¢ that foretop-
man,” aﬁ&’ﬁa—tgﬁe had reference to M‘Kin-
ley, who was down in the lists as certain ?

A. 1 don’t recollect; my memory upon
that matter is indistinct.

Q. Subsequent to the preparations for
the execution being complete, was not time
allowed to Small to address his shipmates ;
and did not a considerable additional inter-
val elapse, during which Mr. Spencer might
have stated anything he desired to state be-
fore the execution actually took place ?

A. Yes,sir; Small was allowed to speak,
and time enough to Mr. Spencer to speak,
after all the preparations were made ; some
time elapsed after the ropes were placed
round their necks ; it was not done hastily ;
there was time enough for everything, and,
as far as I recollect, every request made hy
them was granted.

BY THE JUDGE ADVOCATE.

@. When Commander Mackenzie asked
you if it was right to allow Small to con-
tinue his speech, could Mr. Spencer have
heard Commander Mackenzie ?

A. I don’t know ; I think not. :

The examination of Lieut. Gansevoor
here closed ; his evidence was read to him,
and corrected by him.

Acting-Master Perry being called and
duly sworn by the president of the court,
testified as follows :(—

EXAMINED BY COMMANDER MACKENZIE.

Q. Were you on board the Somers in her
late cruise? If so, in what capacity ?

A. T was on board of her as acting mas-
ter ; my age is 21 ; my name Matthew C.
Perry, jr.

Q. What was the state of discipline of
her crew from the time of her leaving New
York until her arrival at Madeira ?

A. ’Twas good, sir.

Q. What was the state of subordination
of the crew for two or three weeks previous.
to the arrest of Mr. Spencer ?

A. *Twas bad.

Q. Describe in what this change in the

subordination of the crew consisted.
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A. In not attending to their duty, careless
in obeying orders ; an order would have to
be repeated two or three times.

Q. Was the manner of the crew toward
the officers disrespectful or otherwise, du-
ring the period last inquired of ?

A. In some cases it was not respectful
at all to the officers; some of the crew
were ; the smaller portion were.

Q. Did this insubordination of the crew
diminish or increase after the arrest of Mr.
Spencer? What were the signs of discon-
tent and disaffection of any of such as you
observed ?

A. The insubordination increased after
the arrest; orders were not obeyed unless
repeated two or three times ; the crew col-
lected aft out of their stations, were sullen
while they were attending to their duty,
talking to themselves and each other; that
is all that I can recollect.

Q. After Cromwell and Small were iron-
ed, and until the execution, did the in-
subordination of the crew increase or di-
minish ?

A. Still increased.

Q. Was there anything in the manner
and conduct of the crew to create the opin-
ion that a rescue of the prisoners would be
attempted, and if so, state all the circum-
stances ?

A. Yes, sir ; there was a general inclina-
tion to speak to the prisoners; those per-
sons whose characters were suspicious, col-
lecting about the mainmast in groups ; also
their collecting in quiet places by them-
selves, and talking to each other in a low
tone and to themselves; when an officer
came near them they would stop the con-
versation altogether or apparently turn it
off, and speak of some other subject in a
louder tone, to be heard ; I also saw Wilson
rubbing his battle-axe with a file, between
two of the guns on the larboard side of the
deck ; on examining it, I found it very sharp ;
and from the general manner and looks,
which are indescribable, and also from the
evidence given before the council, and from
what I heard and observed about the decks
from some of the crew.

-. Q. Did you observe any attempts to com-
municate with the prisoners ?

A. 1 observed an inclination in Wilson
and McKee to come near the prisoners, and
I thought with the intention of speaking to
them on some pretext or other.

61

Q. If an attempt had been made during a
dark night, or during a squall, or in the con-
fusion of a boy falling overboard, to capture
the vessel from the officers, would it or
would it not, in your judgment, founded on
the condition of the vessel, have been suc-
cessful ?

A. It would have been successful.

Q. From the time of the arrest of Mr.
Spencer until the execution, what were the
duties performed (by the officers)? Were
they or were they not unusually exhaust-
ing ?

A. They were unusually exhausting ; the
evening after Mr. Spencer’s arrest, the offi-
cers were put in three watches instead of
four ; the officer of the decks had to wear
two pistols, and the officer of the forecastle
one, and to take charge of a cutlass—they
did not wear it—and while it was their
watch below, to keep continually moving
about the vessel. After Cromwell’s and
Small’s arrest, the officers had to wear two
pistols, a cutlass, and cartridge-box contin-
ually during the night ; before the execution
they were in two watches, watch and watch,
and generally throughout the day continually
on deck, either the birth or spar-deck.

Q. How long, in your opinion, could the
officers have continued to perform the duties
imposed upon them ?

A. T don’t think they could have held out
a day and a half longer.

Q. Were Mr. Spencer, Cromwell, and
Small the only persons among the crew ca-
pable of navigating the vessel ?

A. Among the whole crew, to the best of
my knowledge, I think they were.

The examination of Acting-Master Perry
was here suspended. His evidence was
read to him and corrected by him.

The Court then adjourned until to-mor-
row (Friday), Feb. 17, at 10 o’clock, A, M.

Navy Yarbp,
Brooklyn, Feb. 17, 1843.
The Court met this day in pursuance of

adjournment. Present—

Captain Downes, Captain McKeever,
43 Read’ [13 Page,
#  Bolton, «  Gwinn,
¢  Turner, 5 Wyman,
“  Sloat, Com’dr Ogden,
“  Smith, «  Shubrick,
“  Storer, Members ;
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W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alexander Sli-
dell Mackenzie, accused.

The journal of the preceding day was
read and approved.

Acting-Master Perry recalled.

EXAMINED BY COMMANDER MACKENZIE.

Q. Was or was not the boom-tackle fall
carried away in the night of 29th Novem-
ber, in your watch ? If so, state fully what
passed on that occasion.

A. The boom-tackle was carried away
about the 29th, in my watch ; the vessel
was rolling very heavy at the time; the
boom kept sweeping across the deck; I
took in the slack of the weather-sheet my-
self, without thinking of the prisoners at the
time, and gave the orders, “ Some of you
lay aft;” immediately a great number rushed
aft, and I then gave the order to the boy at
the wheel to hold on to the weather-sheet,
and called two or three out of the crowd, of
the most trusty people, and ordered the re-
mainder to go forward ; they did not obey
the order until I repeated it two or three
times and walked forward to them; the
commander came on deck at the same time ;
they then went forward ; that is all.

Q. When you went near the men assem-
bled in the groups you have described, did
you ever hear what they were saying ?

A. No, sir; they would apparently change
their conversation ; I did not hear what they
had been talking to themselves ; they were
speaking low.

Q. Did they change their tone or manner
when you approached such groups? State
what occurred on such occasions ordinarily.

A. They did ; I observed that they were
speaking in a low tone together, and would
apparently change the conversation, and
speak in a louder tone, or else drop their
conversation altogether ; sometimes sepa-
rate.

Q. Did the suspected portion of the crew
ever collect in sitting groups, between the
guns, or on the forecastle ?

A. Yes, sir.

Q. What was the manner of the prisoners
during their confinement? ~State generally
what you observed with regard to it?

A. It appeared to be perfectly easy ; that
they feared nothing ; it appeared as if they
expected a rescue ; Mr. Spencer was gene-
rally trying to look forward among the crew,
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against positive orders, and all showed a
confidence, apparently as if they thought
there would be a rescue.

Q. When the boom-tackle parted,and you
ordered “some of you lay aft,” and 18 or
20, as you state, came aft, was it easy at
that time to get even a few hands aft with-
out frequent repetition of orders.

A. No, sir, it was not; that made the
crowd the more suspicious; we had to re-
peat the orders two or three times, as I said
yesterday.

Q. With the course and night-order book
before you, state what were the orders to
the officers of the deck, in case of the cry
of a man overboard.

A. Upon the cry of a man overboard, the
first cry of the officer of the deck will be,
‘“ down helm—Ilet go the life-buoy, and clear
away the boat—ready about,” manceuvring
as In stays, only at the word “mainsail
haul,” leaving the after yards square, haul
the head yards, and haul up the courses as
quickly as possible.

Q. What would have been the effect of
the obedience of that order, when the main-
top-gallantmast was carried away, had
Gagely been knocked overboard, in the
condition of the Somers ?

A. 'The vessel would have hove to, with
her maintop-sail to the mast, but on the other
tack.

Q. Would it have produced confusion in
the vessel, and withdrawn the officers and
most zealous of the crew from watching
over the prisoners and disaffected, to the
care of the vessel ?

A. Yes, sir, it would.

Q. Who went in the boat when a boy fell
overboard, on the passage to Porto Rico ?

A. Midshipman Hays and myself and
Lieutenant Gansevoort were the officers;
two seamen ; I do not recollect who the
others were now.

Q. Do you or do you not believe that the
execution of Mr. Spencer, Cromwell, and
Small, was indispensable to the preservation
of the vessel ? 5

A. 1 do, sir. '

Q. Do you believe that she could have
reached any port, in the hands.of the offi-
cers, without such execution ?

A. No, sir, I do not.

Q. Did any change take place in the in-
subordination of the crew after the execu-
tion? How did it show itself?
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A. There did; it brought the discipline
back ; they were cheerful, apparently as if
their minds were relieved from fear of ex-
posure of being in the plot.

Q. What change took place in the per-
formance of ship’s duty ?

A. They obeyed the orders with alac-
rity ; everything was carried on with cheer-
fulness and alacrity.

Q. Was or was not Mr. Spencer in the
habit of associating familiarly with the
crew ? and if so, with which of the crew
was he most intimate ?

A. He was with Green, Cromwell, and
Small ; those are the only three that came
under my own observation.

Q. Was Mr. Spencer more intimate with
the crew or with his messmates ?

A. With the crew.

Q. What was the deportment of Crom-
well in the performance of his duty toward
the crew throughout the cruise ?

A. Twas rough and surly throughout
the cruise, to the best of my observation ;
I did not notice the latter part.

CROSS-EXAMINED.

Q. Did you keep the log-book of the
Somers ? state the date when it first came
under your charge.

A. 1did have charge of the log-book, and
took charge of it on the 12th of May,
1842.

Q. Were the entries that now appear on
the log-book, under the date from the 25th
of November to the 6th of December, those
which were originally made ?

A. Yes, sir.

Q. Look at the log-book, and tell me the
date of the departure of the Somers from
New York, and the dates of her arrival at
and departure from every port or anchorage
she made in her cruise.

A. We left New York on the 13th Sept.,
1842, civil time ; arrived at Funchal, Oct. 5,
1842 ; arrived at Santa Cruz, Oct. 8,1842;
arrived at Porto Praya, Oct. 21, 1842; ar-
rived at ‘Cape Mesurado, Nov. 10, 1842;
arrived at St. Thomas, Dec. 5, 1842 ; ar-
rived at New York, Dec. 15, 1842.

Q. What did you overhear of the conver-
sation, at the time of the arrest of Mr. Spen-
cer, between the commander and Mr. Spen-
cer, and where were you placed at the time ?

A. I was at the wheel steering the ves-
sel, and I heard Mr. Spencer say, “I don’t
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remember what 1 said, in fact I can’t tell ;”
I heard nothing from the commander.

Q. How long was this after the com-
mander first began to address Mr. Spencer ?

A. T suppose about fifteen minutes.

Q. How was Mr. Spencer employed on
the day of the 21st of Nov., did he do the
usual duties of an officer of his station ?

A. To the best of my knowledge, he
did.

Q. Did you receive orders to put Mr.
Spencer to death, if he attempted to escape,
or an attempt to rescue was made, and if so,
did you tell Mr. Spencer these orders ?

A. T did receive those orders; I did not
tell Mr. Spencer.

Q. Did you inspect Mr. Spencer’s irons
during the night of the 26th of Nov., and
had you any conversation with him that
night, or did he make any observations to
you ?

% 4. I did inspect his irons ; I don’t recol-
lect his making any observations to me, or
I to him.

Q. Had you ever heard, before the oc-
currence to the mast, that it was thought
weak ?

A. No, sir.

Q. Did you ever hear either Cromwell,
Small, or Wilson, asked why he had gone
aloft at the time of the occurrence to the
mast ?

A. No, sir, I did not,

Q. Did you ever hear either of those
charged with having gone to the tops, on
the 27th of Nov., to hold a plotting conver- -
sation ? )

A. No, sir.

Q. Did you observe Cromwell, Small,
and Wilson, on the maintopmast cross-trees,
and what were they doing, after the acci-
dent, to the mast ?

A. I observed Cromwell and Wilson
there ; Wilson was on the maintopsail yard
doing nothing ; Cromwell on the cap at
work.

Q. Did you think at the time, that the
mast was carried away by design, to afford
an outbreak to the mutiny, or to rescue Mr.
Spencer ?

A. 1 did, sir.

Q. Were you on deck at the time of the
occurrence to the mast ?

A. 1 was not.

Q. How soon after did you come up, and
how long did you stay up on deck?
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A. I was on deck immediately, and went
below after half an hour and stayed a few
minutes, and remained on deck, with the
exception of a few minutes, until sail was
set on the new mast.

Q. Why did you go below ?

A. The first time, I don’t remember why ;
the second time, for ;y meal.

Q. Did you not swear before the court
of inquiry, that you went below because you
found nothing to do?

A. 1 might have done so; and by re-
freshing my memory, by referring to the
records of the court of inquiry, I do recol-
lect having sworn so.

Q. If you supposed the occurrence to the
mast was meant to afford an outbreak to the
mutiny, would it not have been your duty
to remain on deck ?

A. 1did remain on deck as long as there
was any confusion, or any likelihood of
there being any.

Q. When you went below, did you then
suppose all apprehension of a rescue, or
outbreak of the mutiny, was over?

A. I did, sir, until dark ; that there was
no more likelihood of a rescue, than was
likely from the time of the arrest of Mr.
Spencer.

Q. When you went down, did Mr. Ganse-
voort come down to you, and what his con-
versation with you, if any ?

A. He came down and gave me a pistol
and cutlass, and told me to go on deck; to
station myself in the starboard gangway ;
that he was going to confine Cromwell;
that was the amount of the order.

Q. Did you not arm yourself while on
deck, or had you no arms before the con-
versation with Mr. Gansevoort ?

A. T had no arms before the conversa-
tion.

Q. If you feared a rescue while first on
deck, why did you not arm yourself ? were
there not battle-axes on the ship’s bul-
warks ?

A. Yes, there were; I did not think of
it at the time; it was immediately on my
arrival on deck, after hearing how the mast
was carried away, that the idea of a rescue
first struck me.

Q. Did it never occur to you to arm
yourself, during the half hour you were on
deck ?

A. No, sir; I did not think, after I had
been on deck a short time, and saw the
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crew going to their duty, that a rescue would
be attempted before dark; and that is one
reason why I went below.

Q. Did you hear Anderson say why he
came down from aloft for a tail block ?

A. No, sir; I did not hear him say any-
thing about it.

Q. Would it be an advantageous position
to effect it, for men meaning a rescue, to go
aloft ?

A. It would depend upon circumstances.

Q. Upon what circumstances would it
depend ?

A. If they went aloft to plan, it was an
advantageous place; if they went aloft to
plan or create confusion, it was a good place,
as they might cut away the gaffs, and throw
studding sails out of the tops, and the rig-
ging that was in the tops—it would create
confusion, and assist a rescue very much.

Q. Was there any of this damage done
or attempted, that you saw, on the occur-
rence to the mast on the 27th of Novem-
ber ?

A. No, sir.

Q. Did you hear the conversation be-
tween the commander and Cromwell, when
he was arrested ?

A. No, sir; I did not.

Q. Did you observe or hear the rush, at
the time of swaying the mast, on the 27th
of November ?

A. 1 did see it, and heard it, both.

Q. Did you hear Mr. Gansevoort cry out
to the men, that he would shoot the first one
who put his foot on the quarter-deck ?

A. T heard him call out his words ; T did
not understand ; I also saw him with a pis-
tol in his hand.

Q. Did you hear Mr. Rogers cry out in
reply to Mr. Gansevoort, and what did he
say ?

A. T heard him cry out, “ It’s me, sir, I
am starting the men aft,” or words to that
eflect.

Q. Did Mr. Gansevoort admit to you af-
terward, that he had been under a wrong
impression, as to the cause of the rush, and
had been near shooting one of the men im-
properly ? state his whole account of that
occurrence on that evening.

A. T can’t say I have ever heard him ad-
mit that he was under an erroneous opinion,
but I have heard him admit that he came
near shooting a man; that, had it not been
for Mr. Rogers speaking at the time, he
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should have shot the tallest man in the
crowd, which, no doubt, was Wilson.

Q. Did he express himself gratified that
he had not shot ?

A. Yes, sir.

Q. Did he not say he might have shot
an innocent man ?

A. 1 don't remember, he might have said
s0.
Q. When did you first suppose the exe-
cution of Mr. Spencer, Cromwell and Small,
necessary for the safety of the vessel and
crew ?

A. One day before the council of officers
was held.

Q. When did Mr. Gansevoort first con-
sult you, as to the propriety of executing
Mr. Spencer, Cromwell, and Small, and
what did you tell him? ,

A. He asked me, during the day before
the council of officers was held, a question
to this effect— If I thought it safe to con-
fine any more prisoners, in the present con-
dition of the vessel, and if so, what was to
be done with the previous three?” I told
him that I did not think we could take
charge of any more prisoners with safety to
the vessel,'and, if necessity required more
to be taken, the first three ought to be dis-
posed of, that is, put to death.

Q. When was the council of officers
held ?

A. The day before the execution, on the
30th of November.

Q. Was not this conversation with Mr.
Gansevoort, the day after Cromwell’s ar-
rest?

A. T think it was the day before the
council of officers was held; I don’t know
whether it was the day after Cromwell’s ar-
Test, or not.

Q. Did you not swear before the court
of inquiry that this conversation with Mr.
Gansevoort was on the 28th of November ?

A. T may have done so; I don’t remem-
ber; if I did so, it was correct.

Q, Was not Cromwell arrested on the
evening of the 27th of November ?

A. On the evening of the 27th, civil time.

Q. How was it that, on the 28th of No-
vember (if you have stated the conversation
to have occurred then, before the .court of
inquiry), that you told Mr. Gansevoort that
Mz. Spencer, Cromwell, and Small, should
be put to death, when you now state that
you did not think the execution necessary

9
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until the day before the council of officers
was held?

A. I said I think it was the day before ;
I am not positive ; I do not mean to be pos-
itive as to dates, except when I refer to the
log-book.

Q. Had you nat the log-book, while tes-
tifying before the court of inquiry ?

A. 1 had, sir.

Q. What time of the day was this con-
versation with Mr, Gansevoort ?

A. T think during the afternoon.

Q. When was M‘Kinley, M‘Kee, Wil-
son, and Green, arrested, and for what ?

A. They were arrested on the morning
of the 30th, civil time, after nine and before
twelve o’clock.

Q. What time of the day on the 30th did
the officers receive Commander Mackenzie’s -
letter, and what time did the council of offi-
cers commence session ?

A. On the forenoon of the 30th ; at what
hour I don’t remember ; and were in session
till about sundown.

Q. About how long after the quarters on
the.morning of the 30th was the letter re-
ceived ? try and remember.

A. I think it was about two hours——eleven
o’clock, to the best of my recollection.

Q. When did you first hear, and from
whom, that such a letter would be addressed
to the officers ?

A. The first I heard of it was when the
council of officers were assembled in the
ward-room, the letter was given by Lieu-
tenant Gansevoort.

Q. Had you not, in your consultation
with the officers before the 30th, heard it
proposed or discussed as to the bolding a
council of officers for the purpose of taking
testimony ? f

A. Not to my recollection—no, sir.

Q. When did you first hear that the
mutiny was to break out before the arrival.
of the Somers at St. Thomas, and from
whom ?

A. From Mr. Wales, I think it was,
during the evening of the arrest of Mr.
Spencer.

Q. Did Mr. Wales tell you that he sus-
pected it would break out, or that Mr. Spen-
cer had told him so ?.

A. To the best of my knowledge, he did
say that it would break out; I won’t swear
to it positively ; I understood it to come to
Mr. Wales through Mr. Spencer.
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Q. Who was present when Wales was
holding this conversation with you?

A. 1 don’t remember.

Q. Where was the conversation held, and
how long after Mr. Spencer’s arrest?

A. Held in the ward-room—one place
that I remember, and a short time after Mr.
Spencer’s arrest.

Q. Can you not recollect whether or not
you were alone with Mr. Wales ?

A. 1 think he and I were the only ones
in the ward-room at the time.

Q. Did you hear Wales testify before the
council ?

A. T did, sir.

Q. Did you or not hear Wales testify that
Mr. Spencer had told him that the mutiny
was to break out before the arrival of the
Somers at St. Thomas ?

A. By a reference to the record of the
council of officers I see no mention made
of such fact, therefore I conclude it was
not made. ;

Q. Was it discussed in the council of
officers as to whether the vessel could be
carried into St. Thomas or any nearer port ?
was the chart examined, and the distance
of the vessel from neighboring islands cal-
culated ?

A. Tt was discussed as to whether she
could be taken into St. Thomas, and I, in
answer, said that I would rather go over-
board than go into St. Thomas for protec-
tion—that I would never agree to a thing
of the kind, and I also said it would be an
impossibility to take the vessel into any
port; I don’t recollect whether the chart
was examined or not while I was there;
the distance to St. Thomas I told the coun-
cil myself.

Q. Why did you say you would sooner
go overboard than seek protection at St.
Thomas, and that you would not agree to
such a thing? .

A. Because I thought it would be a dis-
grace to the United States, the navy, and
particularly the officers of the brig ; my rea-
sons were that if an American man-of-war
could not protect herself, no use in having
any.

}é. Did you tell the council the distance
to any other island than St. Thomas?

A. No, sir, to my knowledge I did not.

Q. How was the vote and opinions asked
of the members of the council ? who gave
his first vote ? who next? and so on.
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A. T was absent when the final opinion
was given in; I had given in mine the night
before ; and as some officer had to be on
deck, I took charge of the deck on the
morning of the 1st of December, when the
opinion was given in.

Q. Did the officers severally give in the
opinions verbally, or in writing ?

A. 1 gave in my opinion verbally ; I was
not there when the general opinion was
taken; I signed my name to a letter to the
commander, which made it a written opinion.

Q. Did the officers of the council pre-
pare more than one letter of reply to the
said commander? and, if so, how did they
respectively differ, if you have any recol-
lection ?

A. T saw but one of these letters, and
that is the one the commander received.

Q. Did you discuss, on the 28th or 29th,
with any of the other officers besides Mr.
Gansevoort the propriety of putting Mr.
Spencer, Cromwell, and Small, to death ?
and, if so, whom ?

A. With Mr. Rogers, the 28th and 29th ;
I notice the time stated in the question.

Q. At the time of the arrest of Small
and Cromwell, did you hear the conversa-
tion between the commander, Cromwell,
and Small ?

A. T did not.

Q. Was Mr. Spencer asked by you, or
any one in your hearing, when he had first
broached his scheme to Small?

A. No, sir.

Q. Was Small asked by you, or by any
one in your hearing, when Mr. Spencer had
first broached his scheme to him ?

A. No, sir.

Q. Did you ask Mr. Spencer, or did any
one in your hearing ask him, if the names
on his list contained those who were, or
those whom he only hoped to be, his ac-
complices ?

A. No, sir.

Q. Charge you memory particularly, and
state every inquiry you heard made of Mr.
Spencer in respect to his two papers and
plot, and his replies; was he asked, or did
he say, when he first made out that paper ?

A. T heard no questions put to him.

Q. Di¢ Mr. Spencer say that he had
been drinking liquor on the evening of the
25th of November with.Small, and thus ac-
count for his conversation with Small ?

A. T heard Mr. Spencer say nothing ex-
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cept what I have already stated, unless ask-
ing me for tobacco once, or for something at
a meal; for instance, water—I have offered
him water, or things of that kind.

BY COMMANDER OGDEN.

Q. Did you see Mr. Spencer on the
evening of the 25th of November, between
the hours of six and eight, or at any hour?
and, if so, was he under the influence of
liquor ?

A. T don’t remember of seeing him.

BY THE JUDGE ADVOCATE.

Q. Did you hear Mr. Spencer desire
pen and paper to take an account of occur-
rences ?

A. No, sir, not to my recollection.

Q. Did Mr. Gansevoort tell you before
the execution that Mr. Spencer had pro-
posed to have a conversation with him
when his (Mr. Spencer’s) mind was in a
suitable state ? state all he told you.

A. T think he spoke about it before the
council of officers; he stated that he had
gone to Mr. Spencer, and that he had asked
him if he would state what he knew about
this affair; he (Spencer) said he would
send for him again, and would tell him
when his mind was prepared ; Mr. Ganse-
voort went to him again; referring to the
minutes brings back to my mind that Mr.
Gansevoort said that Mr. Spencer had told
him he had had a plot of that kind on board
of the John Adams and Potomac previous-
ly—that it was a mania with him.

Q. Did Mr. Gansevoort tell you any in-
quiries he put to Mr. Spencer?

A. 1 do not recollect now.

Q. Had you seen any act of insubordina-
tion on the part of Cromwell, Small, and
M-Kinley, Wilson, M‘Kee, or Green, pre-
vious to their arrest?

A. T hadin Green; inthe case of M‘Kin-
ley, I have seen him punished once for
drawing a knife on a man; Small’s care-
lessness of duty and disobedience of orders,
causing him to be broken from a quarter-
master and disrated to a seaman ; I heard
Cromwell damn the lacings on the jib and
the person who invented them; he was re-
proved by Liecut. Gansevoort: these were
the men whom I had noticed as particularly
relaxing in their duties and obeying orders ;
M‘Kee I had not noticed so much as the
others : T wish to say, upon reflection, that
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we were 1ot put in three watches until after
the execution ; before that, the officer who-
had the sleep in kept the first watch on the
berth-deck.

The examination of Acting-Master Perry
here suspended, his evidence wus read to
him and corrected by him.

The Court then adjourned until to-mor-
row (Saturday), February 18, at 10 o’clock,
A. M.

Navy Yarbp, }
Brooklyn, Feb. 18, 1843.
The Court met this day in pursuance of’

adjournment. Present—
Captain Downes, Captain McKeever,

“  Read, s 5.4 Page;
“  Bolton, “  Gwinn,
¢ L Birnen, “«  Wyman,
“  Sloat, Com’dr Ogden,
«“  Smith, «  Shubrick,
¢« Storer, Members ;

W. H. Norris, Esq., of Baltimore, Judge
Advocate, and Commander Alex. Slidell
Mackenzie, accused.

The journal of the preceding day was
read and approved.

Acting-Master Perry recalled.

I yesterday stated that it was the day be-
fore the council of officers was held that I
concluded it was necessary to execute Mr.
Spencer, Cromwell, and Small ; I now wish
to state that it was during the two days
before.

BY THE JUDGE ADVOCATE.

Q. Refresh your recollection by refer-
ence to the minutes of the court of inquiry,
and say whether you did not state before
that court that you had seen no act of in-
subordination in Wilson, Green, M‘Kinley,
and M‘Kee, before the arrest of Mr. Spen-
cer?

A. T asked you yesterday if you meant,
by your question, while these men were on
board ; M‘Kinley drew his knife on Ford
previous to sailing on the last cruise.

Q. Will you now state whether, after the
sailing of the Somers on the 13th of Sep-
tember last, you saw any act of insubordi-
nation in Wilson, M‘Kinley, Green, Crom-
well, or M‘Kee, previous to the arrest?

A. None of M‘Kinley under my own
observation ; I recollect Wilson striking the
boy Weaver, and Cromwell’s damning the
jibstay, before the officers, as I stated yes-

terday ; of M‘Kee I remember nothing.
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Q. Was there anything peculiar in the
rig of the jib of the Somers?

A. Yes, sir.

Q. What was the peculiarity ?

A. Had lacings instead of hanks ; hanks
are made of wood, iron, or of rope.

Q. Did the jib of the Somers work well
or not in lowering it ?

A. Inthe first part of the cruise it did not,
in the latter part it did.

Q. Explain why it did not work well the
first part of the cruise.

A. The principal reason was, because
the tums of the lacing were passed the
wrong way.

Q. When was it that Cromwell damned
the jib ?

A. 1 think it was between Madeira and
Santa Cruz.

Q. When was the improvement made in
the working of the jib?

A. Tt was after leaving Santa Cruz; I
don’t know the exact time.

Q. How many would compose the knots
of people you have seen collected on the
deck after the arrest of the prisoners ?

A. Three or four.

Q. On what deck would these knots
be ?

A. On the spar deck.

Q. Can not . the conduct of the people on
the spar deck be more readily observed than
in any other place of the vessel allowed the
men ?

A. Yes,sir; by the officers.

Q. Would there be more than one group
at the time ?

A. Yes, sir.

Q. Have you ever heard any mutinous
expression from Mr. Spencer to the crew ?

A. No, sir.

Q. Do you know whether the relatives
and friends of Commander Mackenzie were
cautioned by him after the coming aboard
of Mr. Spencer to be wary of an intimacy
with him ?

A. I don’t remember; 1 bave a slight
recollection of something being said about
it.

Q. During the time of confinement of
Mr. Spencer, do you know whether it was
his information that he was to be taken to
the United States for trial ? How was it as
to this as to Cromwell and Small, and when
were they first undeceived ?

A. 1 was under the impression that he
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was ;aware that he was to be taken to the
United States for trial. It was the same
with Cromwell and Small—with the whole
of them ; the first of my knowing that they
were undeceived was on the 1st of Decem-
ber.

Q. Do you know whether either Mr.
Spencer or Small was- informed of Mr.
Wales’s statement, as to the conversation
on the booms, beyond the declaration of the
commander to Mr. Spencer, “ that the com-
mander understood that Mr. Spencer aspired
to the command of his vessel 7”

A. I should think he was, for Mr. Spen-
cer saw Mr. Wales questioned by the com-
mander. I heard none of the conversation
except one remark.

Q. When Mr. Wales was questioned'by
the commander in Mr. Spencer’s presence,
were not Lieut. Gansevoort, Dr. Leecock,
and Mr. Heiskill, and Mr. Rogers, stand-
ing by 1

A. Dr. Leecock, Mr. Heiskill, and Mr.
Rogers, were; I think Lieut. Gansevoort
was not.

Q. During the period of the confinement
of those who were executed, were: they in-
formed that it was agitated to take their
lives, and were either of them told the tes-
timony against him, and asked what he had
to say in extenuation or vindication of him-
self ?

A. I heard no conversation with them
carried on at all until the 1st December.

Q. Do you know whether any officer or
man applied for permission to give them
this notice, and to proffer any of the offices
of fair assistance and counsel ?

A. No, sir.

Q. In your consultation with any of the
officers, was it at all suggested that, if those
executed were taken to the United States,
they would escape through the agency of
friends or money, or both ?

A. No, sir.

Q. Do you not know that the knots of
men spoken of by you did collect to specu-
late as to the cause of Mr. Spencer’s arrest
and that of the other prisoners ?

A. 1 do not know that they did.

BY COMMANDER OGDEN.

Q. Did the men continue to collect in
knots after they knew why the prisoners
were confined ?

A. They did.
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BY THE JUDGE ADVOCATE,

Q. If an unusual number of men were to
gather on the deck, be talking to each other,
and to look at something novel on the quar-
ter-deck, would orders be heard and obeyed
as readily and promptly as if the crew were
dispersed about the ship as customary ?

A. 1f the vessel is in proper discipline,
and the orders given loud enough to be
heard forward, aft the spar-deck, they cer-
tainly would move, if the order was given.

Q. What time of the day was it when
you saw M‘Kinley filing his battle-axe ?

A. To the best of my recollection, *twas
during the afternoon.

Q. Was he on the spar-deck ?

A. He was.

Q. What day was it you saw Wilson
thus engaged ?

A. It was about the time of the arrest of
Mr. Spencer, Cromwell, and Small—what
day I can’t remember; I think it was after
the arrest of Mr. Spencer ?

Q. Was anybody by Wilson at this time ?

A. No, sir; not to the best of my recol-
lection.

' Q. Did you speak to Wilson, or did any
one in your hearing ? and what was his ac-
count of it at the time ?

A. 1 did not, and no one in my hearing.

Q. When did you first report what you
had seen Wilson about ?

A. After his arrest.

Q. You have stated that Wilson was ar-
rested on the 30th. If you thought his con-
duct so suspicious, why did you not report
it before ?

A. I did not think his cleaning his bat-
tle-axe suspicious at that time—’twas a usu-
al occurrence.

Q. Did you charge Wilson with seeking
to hold intercourse with the prisoners ? and
if so, what was his answer ?

A. No, sir; I did not.

Q. Did you report that you saw Wilson
seeking to hold intercourse with the prison-
ers ? and if so, when ?

A. T do not remember ; but to the best of
my belief, I did report him and others as
troublesome to keep off the quarter-deck.

Q. Will the log-book show that such a
report was made ?

A. No, sir.

Q. Do not the reports of serious offences
‘always appear on the log-book ?
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‘A. No, sir; without they are punished.

Q. Do not all reports for offences appear
in the morning report ?

A. If the person’s name is put down on
the morning report; Wilson was already
arrested when I made this report.

Q. Do I understand you to say, that you
did not report Wilson as troublesome to
keep off the quarter-deck until after his ar-
rest ?

A. To the best of my knowledge, I did
not.

Q. Did you regard his conduct at the
time of its occurrence then a serious and
alarming offence ?

A. 1 deemed it then a disobedience of
orders,and spoke about it as a charge against
him, and he was arrested.

Q. Was Wilson charged by you, or any
one in your hearing, with the disobedience
of orders ? and if so, what was his account
of it?

A. Not charged by me, or anybody in
my hearing.

Q. Is it not usual to state to a seaman
his disobedience of orders, and ask his ac-
count of it, before he is arrested and con-
fined ?

A. It is usual, if he is capable of answer-
ing ; it depends on what it is.

Q. Charge your recollection, and say if
you can not remember that you saw Wilson,
with his axe, between the guns as much as
two days before the arrest ?

A. 1 should say it was about that time
before his arrest.

Q. Did you at any time charge him about
his conduct with this axe ? and if so, what
was his account of it? or did any one in
your hearing ?

A. I never said anything to him about it,
nor, before we arrived at Brooklyn, was he
charged with it, that I heard.

Q. Have you ever known any officer to
have had India ink tattooed into his skin by
the seamen except Mr. Spencer ?

A. Yes, sir.

Q. Did Green tattoo the skin of any oth-
er officer aboard the Somers except Mr.
Spencer ?

A. Not to my knowledge.

Q. Have you not been told by an officer
(not Mr. Spencer) of the Somers, that Green
did tattoo his skin ?

A. No, sir; not to the best of my recol~
lection now.
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Q. Is it an unusual thing for young offi-
cers to inquire the history and adventures
of the experienced seamen, and to talk with
them on such topics in their watches.

A. I have known it to be done by the
young officers in such tone that others
might hear them.

Q. Did Mr. Wales tell you he had never
had any mutinous conversation with Mr.
Spencer before the conversation on the
booms ?

A. I don’t remember his having told me
that he had, or had not.

, Q. When you saw the memorandum in
Mr. Spencer’s paper, as to those marked
doubtful with a X, that they would prob-
ably join before the project was carried

into execution, did you suppose those so

{)narked had joined on the 25th of Novem-
er?

A. 1 supposed at the time that they prom-
ised to join—you may except Howard.

Q. If Howard’s name is down and mark-
ed with a X, why did you not suppose he
had promised to join as the others?

A. From the difference in their general
disposition and character.

Q. If you judged from the particular
character of Howard that he had not prom-
ised, do you mean that you did not consider
Howard’s name there by his authority ?

A. T don’t think his name was there by
his authority.

Q. If you supposed Howard’s name was
not there by his authority, did you suppose
any of the others marked with a X were
down by their authority ?

A. No, sir; not down on list No. 1 by
their authority.

Q. Look at the paper No. 1 and its
translations, which you saw before the exe-
cution ; are not Wilson’s, M‘Kee’s, Gallia’s,
and Howard’s names those marked with

-a X ? '

(The papers shown him.)

A. They are.

Q. Is there anything on the papers to
show that Wilson, M‘Kee, and Gallia, had
promised to join any more than Howard?

A. Yes, sir; from their being down on
the station-bill of Mr. Spencer, except

+ Gallia.

Q. There then was nothing on the sta-
tion-bill to make you infer that Gallia had
promised to join ?

A. No, sir.

PROCEEDINGS OF THE

Q. How many, and whose names are
down under the head of certain ?

A. Spencer, Andrews, M‘Kinley, and
Wales.

Q. Is Wales’s name on the station-bill ?

A. No, sir.

Q. What did you suppose the station-bill
was made out for ?

A. 1 suppose it was made out so that the
persons would know their stations by his
referring to it and letting them.

Q. Are not Small’s and Spencer’s names
on the station-bill ?

A. Yes, sir.

Q. If Wales was marked among the cer-
tain, what did you infer from not seeing him
assigned any station ?

A. T inferred that the station-bill was
made out before Mr, Spencer made known
the plot to him.

Q. Was it not your information before
the execution that Mr. Spencer had not
spoken to Mr. Wales on this mutinous
scheme before the 25th, in the evening?

A. Yes, sir.

Q. Knowing this fact, and seeing Wales’s
name on the list of certain, have you not
reason to doubt whether Mr. Spencer had
spoke to any on that list, except those mark-
ed certain, before the 25th ?

A. No, sir.

Q. What did you understand the word
“ certain” to mean ?

A. That they had certainly joined the

lot.
1 Q. What did you understand the word
“ doubtful” to mean ?

A. That he had spoken to them, but that
they had given no decided answer—had
promised him in a measure.

Q. Whose names appear on the list of
“ doubtful” not marked with the X ?

A. Warner, Green, Gedney, Van Veltzor,
Sullivan, and Godfrey.

Q. What is the memorandum as to those
names ? Please read it.

A. “The remainder of the doubtful will
probably join when the thing is done; if
not, they must be forced.”

Q. Did you infer from that memorandum
that those persons had promised to join ?

A. Yes, sir, from this memorandum I
should infer that they had promised to join,
but had not given a final answer—that they
‘had made believe they would join.

Q. Does not the memorandum state that

b
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they would “ probably join when the thing
was done ?” From what, then, did you infer
that they had made him believe they would
join before it was done ?

A. [ mean to say, that from that I should
suppose-that he was doubtful that they would
join, from their answers not being decided
enough—Dbecause their names being down
with the “doubtful,” and their general con-
duct on board the vessel; I don’t think
Gedney as much implicated as the rest, if
any.

%2. Do you think Gedney had been spo-
ken to at all by Spencer on this subject ?

A. 1 do, sir.

Q. Why did you suppose Gedney not so
deeply implicated as the others, if his name
was down in the same way with theirs ?

A. Because his character was good; no
difference in his obedience to orders.

@. Whose names are down under the
head of “nolens volens ?”

A. Sibley, Strummond, Scott, Van Brunt,
Smith, Witmore, Crawly, Blackwell, Rod-
man, Clarke, Nevilles, Rilney, Selsor, Cor-
ney, Dickinson, the doctor, Garratrantz, Wal-
tham ; the one down as Rilney I think i
meant for Riley. ’

Q. What did you infer from the entry of
nolens volens ?

A. I inferred that they were to be kept,
willing or unwilling.

Q. What facts had you, in the heading of
these papers, to infer that Wilson, McKee,
and Gallia, had promised to join him ?

A. No, sir, not from heading.

Q. Count the number of the certain and
doubtful, and say how many ?

A. Fourteen.

BY COMMANDER OGDEN.

Q. In Mr. Spencer’s station-bill, are not
the names of some of the crew who are
marked  doubtful” placed in important sta-
tions? If so, please to state their names
and the stations assigned them.

A. Yes, sir; McKee is stationed at the
wheel, Wilson at the cabin, also in the
steerage. s

Q. Were there any names on the station-
bill which did not appear on either “cer-
tain” or “doubtful” list? State the particu-

¢ lars.

. A. Small is stationed in the cabin, and
also in steerage.
Q. Is not the arrangement of the men’s
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names on that station-bill such an arrange-
ment as would give regular organization for
a mutinous outbreak ?

A. It certainly would. |

BY THE JUDGE ADVOCATE.

Q. Did you examine, before the council
of officers, any of those marked under the
“ certain” or “ doubtfill,” and if so, whom ?

A. Yes, sir; Wales, Warner, Gedney,
Van Veltzor.

Q. Refresh your recollection by the min-
utes of the council of officers, and state when
each of those swore that he first heard of the
mutiny.

A. Van Veltzor says, “when the com-
mander told the crew of the plot, my mind
went back to things I had seen before Mr.
Spencer was confined, that made me believe
there was a plot.” Wales says, “that on
the 25th of November, in the second dog-
watch, he first heard of the mutiny from Mr.
Spencer.” g

Q. Hearing what Van Veltzor swore, who
is among thé doubtful, did you not doubt that
he had promised Mr. Spencer to join him?

A. No, sir, I did not.

Q. Does not Van Veltzor give it to be
understood that he knew nothing of the
mutiny till the commander addressed the
crew?

A. Yes, sir.

Q. How, then, could you continue to infer
that he had promised Mr. Spencer to join
him ?

A. From the man’s character, and from
a person that I supposed guilty of mutiny ;
his oath as to himself being guilty has very
little effect, if any.

Q. Having such a character, why did you
examine him against Mr. Spencer, Crom-
well, and Small?

A. Because we wished to find out as
much as possible—the idea that he might
mention a great many things that would im-
plicate others and not himself.

Q. Did you suppose a man who would
swear falsely in one particular was a suita~
ble witness to implicate any one, and cause
his life to be taken.

A. 1 supposed this, that a person who
would swear to a thing to save himself, there
is no reason why he should not tell the truth
as to other things.

Q. When Wales swore that on the night
of the 25th he first heard of the mutiny, did
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‘you not doubt ‘as to whether Mr. Spencer
had ever told any one before that night ?

A. No, sir.

Q. After the council of officers, was either
M. Spencer or Small asked as to their first
conversation on the mutiny ?

A. Not to my knowledge.

Q. From the timg, of the arrest of' Mr.
Spencer to his execution, were the papers
shown him, and was he asked when he first
made them out, and who had or-had not
joined him ?

A. 1 did not see them shown to him, nor
did I hear him asked when he first made
them out.
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